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1 Filed June 18, 1957, Harry M. Hull, Clerk 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Civil Action No. 1463-57 


Coruiss Lamont, 450 Riversipe Drive, New York 27, N. Y. 
! Plaintiff 


Vv. 


Joun Foster Dunies, as SECRETARY OF StaTE, DEPARTMENT 
or Strate, Wasurncton, D. C. 
Defendant 


COMPLAINT FOR A DECLARATORY JUDGMENT 
AND INJUNCTION 


1. This Court has jurisdiction of this action under Sec. 
1009 of Title 8 and Sees. 1331, 2201 and 2202 of Title 28 
of the United States Code; and under Sees. 11-305 and 
11-306 of the District of Columbia Code. 


2. Plaintiff is a native-born citizen of the United States. 


3. Defendant is Secretary of State of the United States 
and, in that capacity, is charged with the duty of issuing 
passports to citizens of the United States. 


4. On March 20, 1957, plaintiff duly executed and filed 
an application for a passport with the New York Pass- 
port Agency of the Department of State. <A true copy 
of the said application is annexed hereto as Exhibit A 
and made a part hereof. 


do. On March 27, 1957, defendant, by his agent, the 
Director of the Passport Office, advised plaintiff by letter 
that defendant would not act upon plaintiff’s ap- 

2 plication on the ground that plaintiff had “failed 
to answer the questions relating to membership in 
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the Communist Party.’’? <A true copy of said letter is 
annexed hereto as Exhibit B and made a part hereof. 


6. On May 2, 1957, plaintiff, by his attorney, wrote de- 
fendant reciting the foregoing facts and requesting that 
a passport be issued to plaintiff or, alternatively, that 
he be accorded a hearing on his passport application. A 
true copy of said letter request is annexed hereto as 
Exhibit C and made a part hereof. 


7. On May 13, 1952, defendant, by the Director of 
the Passport Office, responded to said request by a letter 
declining to issue a passport to plaintiff or to accord him 
a hearing. A true copy of said letter response is an- 
nexed hereto as Exhibit D and made a part hereof. 


8. Defendant’s refusal to issue a passport to plaintiff 
and, alternatively, to accord him a quasi-judicial hearing 
upon his application for a passport is unlawful, in that: 


(a) Defendant’s action violates plaintiff’s rights, 
under the Constitution, to travel outside the United 
States. 

(b) Defendant’s action violates plaintiff’s rights 
and privileges under the First Amendment to the 
Constitution. 

(c) Defendant’s action constitutes an unlawful dis- 
crimination against plaintiff and a denial of the equal 
protection under the laws. 


(d) Defendant’s action has interfered with 
3 and continues to interefere with plaintiff’s lib- 
erty and property without due process of law. 


(e) The Passport Regulations of the Secretary of 
State (22 CFR 51.135 seqg.), purportedly pursuant to 
which defendant refuses to grant plaintiff’s applica- 
tion for a passport, are illegal and invalid. 

(f) Defendant’s action is arbitrary, capricious and 
without warrant or authority in the laws of the 
United States. 
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9. As a direct consequence of defendant’s refusal to 
issue a passport to the plaintiff, plaintiff has sustained 
substantial and irreparable injury and will continue to 
sustain such injury so long as defendant is permitted to 
withhold a passport from him. 


10. Plaintiff does not have an adequate remedy at law, 
and there are no further administrative remedies which 
are available to plaintiff. 


WHEREFORE plaintiff prays that the Court: 


(a) Adjudge and declare that plaintiff is entitled to a 
passport under the Constitution and statutes of the 
United States. 

(b) Adjudge and declare that the said Passport Reg- 
ulations of the Secretary of State (22 C.F.R. 51.185 seq.), 
as applied to plaintiff, are unlawful and invalid. 

(c) Enjoin defendant from continuing to refuse to 
grant a passport to plaintiff. 

(d) Direct defendant to issue a passport to plaintiff 
forthwith, in standard form and for standard duration. 

(e) Issue a preliminary injunction, pendente lite, en- 
joining defendant from refusing to issue a passport to 

plaintiff and directing defendant forthwith to issue 
4 a passport to plaintiff to remain effective until the 
termination of this action in this Court. 

(f) Grant such other and further relief as to the Court 
may seem just and proper. 


Lreonarp B. Bouprn 
25 Broad Street 
New York 4, N. Y. 


/s/ Harry I. Rand 
Harry J. Ranp 
736 Wyatt Building 
Washington 5, D. C. 
Attorneys for Plaintiff 
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i TO THE UNITED STATES DEPARTMENT OF 
STATE: 


Re: Passport Application 


I decline to answer the questions as to membership in 
the Communist Party. I take this position because I 
believe that every American citizen has a natural right 
to travel, regardless of his political or economic views, 
and because I believe it is unconstitutional for the U. S. 
State Department to ask passport applicants such ques- 
tions and require answers. 


/s/ Corliss Lamont 
Cortiss LaMont 


Date: March 20, 1957. 
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10 Filed June 18, 1957, Harry M. Hull, Clerk 
EXHIBIT B 


DEPARTMENT OF STATE 
Washington 
March 27, 1957 
Dear Mr. Lamont: 


Reference is made to your application for passport fa- 
cilities executed on March 20, 1957 at the Passport 
Agency in New York City. In your application you 
failed to answer the questions relating to membership in 
the Communist Party stating as the reason, “. . . I be- 
lieve that every American citizen has a natural right to 
travel, regardless of his political or economic views and 
because I believe it is unconstitutional for the U. S. State 
Department to ask passport applicants such questions and 
require answers. 


Section 213, United States Code Annotated, which is 
controlling in your ease reads as follows: 


“Before a passport is issued to any person by or 
under authority of the United States such person 
shall subscribe to and submit a written application 
duly verified by his oath before a person authorized 
and empowered to administer oaths, which said ap- 
plication shall contain a true recital of each and 
every matter of fact which may be required by law 
or by any rule authorized by law to be stated as a 
prerequisite to the issuance of any such passport.” 


(June 15, 1917, ¢. 30, Title IX, Section 1, 40 Stat. 
227.) 


Section 51.134 of the Passport Regulations (Title 22 
of the Code of Federal Regulations) also provides: 


“Applications for passports should be made on 
the most recent form or forms prepared by the De- 
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partment of State and should contain complete in- 
formation called for in such form or forms.” 


In view of the foregoing the Department can not act 
upon your application of March 20, 1957 since it is in- 
complete. The Department will be pleased, however, to 
consider an application for passport facilities at such 
time as you are willing to furnish the information re- 
quested in the application form. 


Sincerely, 


/s/ 
Frances G. KnicHtT 
Director, Passport Office 


Mr. Corliss Lamont 
450 Riverside Drive 
New York 27, New York 
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li EXHIBIT C 
May 2, 1957 
Hon. John Foster Dulles 
Secretary of State 
Washington, D. C. 


Dear Mr. Secretary: 


On March 20, 1957 our client, Dr. Corliss Lamont, filed 
an application for a passport with the Passport Agency 
in New York City. The Passport Office by letter of April 
26, 1957 has declined to issue a passport to Dr. Lamont 
or to grant his request for a hearing. The reason given 
by the Passport Office for its failure to act was Dr. 
Lamont’s refusal to answer questions concerning mem- 
bership in the Communist Party. 


I now request that the passport application of March 
20, 1957 be acted upon favorably and that a passport be 
issued to Dr. Lamont. In the event that such favorable 
action is not taken, then I must request an immediate 
hearing on Dr. Lamont’s application for a passport. 
Should neither form of relief be forthcoming we shall 
have to give consideration to the institution of a law suit 
for the purpose of protecting Dr. Lamont’s right to travel. 


I should appreciate your early response to this letter. 


Very truly yours, 


Lronarp B. Bouprn 
LBB:se 
c—Miss Frances G. Knight 
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1% Filed June 18, 1957, Harry M. Hull, Clerk 
EXHIBIT D 


DEPARTMENT OF STATE 
Washington 


May 13, 1957 
Dear Mr. Boudin: 


Your letter of May 2, 1957 to the Secretary in the 
Corliss Lamont matter has been forwarded to the Pass- 
port Office. Your courtesy in directing a copy of it to 
the Passport Office is appreciated. 


In his application for passport facilities executed at 
the New York Passport Agency on March 20, 1957 Dr. 
Lamont failed to answer the questions relating to present 
and past membership in the Communist Party. In a 
statement accompanying his application he stated that 
he declined to answer the questions because he believed 
that every American citizen has a natural right to travel 
and because he believed it was unconstitutional for the 
Department to ask and require answers to the questions. 


On March 27, 1957 Dr. Lamont was informed of the 
statutory and regulatory provisions regarding the com- 
pletion of the passport application. He was also in- 
formed that the Department would be pleased to consider 
an application for passport facilities at such time as he 
is willing to furnish the information requested in the 
application form. 


On April 26, 1957 Dr. Lamont was advised that his re- 
quest of April 19, 1957 for a hearing and final decision 
regarding his application could not be granted. He was 
informed of the administrative processes involved in pass- 
port matters. Under the circumstances favorable consid- 





14 


eration cannot be given to the requests of similar import 
made in your letter to the Secretary. 


Sincerely, 


/s/ Frances G. Knight 
Frances G. KnicHt 
Director, Passport Office 


Mr. Leonard B. Boudin, 
Attorney at Law, 

25 Broad Street, 

New York 4, N. Y. 


13 Filed August 9, 1957, Harry M. Hull, Clerk 


= * * s 
ANSWER 


FIRST DEFENSE 
The complaint fails to state a claim upon which relief 
may be granted. 
SECOND DEFENSE 


The Court lacks jurisdiction over the subject matter of 
the complaint. 


THIRD DEFENSE 
Plaintiff has failed to comply with the passport regula- 
tions and consequently is ineligible for a passport. 
FOURTH DEFENSE 


Plaintiff has failed to exhaust his administrative rem- 
edies. 
FIFTH DEFENSE 


Answering specifically the allegations contained in the 
numbered paragraphs of the complaint, defendant avers: 
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1. Defendant asserts that inasmuch as the allegations 
contained in paragraph 1 of the complaint state conclu- 
sions of law, he is not required to plead responsively 
thereto; but were he required to reply he would deny 

a the conclusions of law alleged therein. 


2. Defendant admits that plaintiff is a native-born cit- 
izen of the United States. 


3. Defendant denies the allegations contained in para- 

graph 3 of the complaint except that defendant ad- 

14 mits that he is Secretary of State of the United 

States and that as Secretary of State, he alone is 

authorized to grant and issue, or refuse to grant and 

issue passports, under such rules as the President desig- 
nates. 


4, Anwering the allegations contained in paragraph 4 
of the complaint the defendant admits that plaintiff ap. 
plied for a passport in March 1957, but defendant denies 
that the application was duly executed. 


5. Defendant denies the allegations contained in para 
graph 5 of the complaint except that defendant admits 
pe that by letter dated March 27, 1957, plaintiff was advised 

: that in view of his failure to answer questions relating 
to membership in the Communist Party the Department 
of State would give consideration to his passport appli- 
cation at such time as he was willing to furnish the in- 
formation requested in the application form. 


6. Defendant denies the allegations contained in para- 
graph 6 of the complaint except that defendant admits 
he received a letter from plaintiff’s counsel, dated Mav 
2, 1957, a true and correct copy of which is annexed to 
the complaint as Exhibit C, which letter speaks for itself. 


7. Defendant denies the allegations contained in para- 
graph 7 of the complaint except that defendant admits 
that by letter on May 13, 1957, the defendant, by the 
Director of the Passport Office, advised the plaintiff that 
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the Department of State would be pleased to consider an 
application for passport facilities at such time as the 
plaintiff furnished the information requested in the ap- 
plication form and that under the circumstances favorable 
consideration would not be given to the request made in 
the plaintiff’s letter of May 2, 1957. 


8. Defendant asserts that inasmuch as the allegations 
contained in paragraph 8 of the complaint state conclu- 
sions of law, he is not required to plead thereto, but were 
he required to reply he would deny the allegations con- 
tained therein. 


9. Defendant asserts that inasmuch as the allegations 
contained in paragraph 9 of the complaint state conclu- 
sions of law, he is not required to plead thereto, but were 
he required to reply he would deny the allegations con- 
tained therein. 


10. Defendant asserts that inasmuch as the allegations 
contained in paragraph 10 of the complaint state 
15 conclusions of law, he is not required to plead 
thereto, but were he required to reply he would 

deny the allegations contained therein. 


WHEREFORE, defendant having fully answered the 
allegations contained in the numbered paragraphs of the 
complaint, demands judgment together with costs of this 
suit. 

/s/ Oliver Gasch 
OuttverR GascH 
United States Attorney 


/s/ James T. Devine 
James T. DEvINe 
Attorney, Department of 
Justice 


/s/ Donald S. Smith 
Dowatp S. Surre 


Attorney, Department of 
Justice 


, 4 
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CERTIFICATE OF SERVICE 


I hereby certify that service of the foregoing Answer 
was made upon plaintiff by mailing a copy thereof to his 
attorney, Harry I. Rand, Esquire, 736 Wyatt Building, 
Washington 5, D. C. this 9th day of August, 1957. 


/s/ Donald 8S. Smith 
Dowaip 8. Smite 
Attorney, Department of 

Justice 


16 Filed November 4, 1957, Harry M. Hull, Clerk 


NOTICE OF DEPOSITION 
Sirs: 

Please take notice that, pursuant to the Federal Rules 
of Civil Procedure, plaintiff will take the deposition of 
defendant John Foster Dulles, as Secretary of State, by 
and through the Honorable John Foster Dulles and the 
Honorable Frances G. Knight, Director of the Passport 
Office, upon oral examination, for the purpose of dis- 
covery and for use as evidence in the above action or for 
both purposes, before an officer authorized to take deposi- 
tions, at the office of Harry I. Rand, 736 Wyatt Building, 
777-14th Street, N.W., Washington, D. C., at 10:30 a.m. 
on Wednesday, November 13, 1957. 


/s/ Harry JI. Rand 
Harry J. Ranp 
Attorney for Plaintiff 


Dated, November 4, 1957 


To: Donald S. Smith, Esq. 
United States Department of Justice 
Washington, D. C. 
Attorney for Defendant 
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CERTIFICATE OF SERVICE 


I certify that I personally delivered a copy of the fore- 
going Notice of Deposition to Donald S. Smith, Esq., 
Attorney for defendant, at the above address, on Novem- 
ber 4, 1957. 


/s/ Harry I. Rand 
Harry I. Rann 


ig Y¥iled November 8, 1957, Harry M. Hull, Clerk 


MOTION TO QUASH TAKING OF DEPOSITION 


Comes now the defendant by his attorneys and moves 
this Court for an order quashing the taking of the deposi- 
tion of the defendant, John Foster Dulles, Secretary of 
State and Frances G. Knight, Director of the Passport 


Office, for the reasons that the testimony sought to be 
elicited from the defendant and the other witness may 
be privileged and is not relevant to the subject matter 
involved in the pending action, and on the ground that 
the depositions are unreasonable and opressive for the 
reasons set forth in the attached memorandum of points 
and authorities and for the further reason that there is 
no genuine issue as to any material fact in this action. 


/s/ James T. Devine 
JaMeES T. DEVINE 
Attorney, Department of 
Justice 


Donald S. Smith 

Downatp §. Smite 

Attorney, Department of 
Justice 

Attorneys for Defendant 
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18 CERTIFICATE OF SERVICE 


I hereby certify that service of the foregoing Motion 
to Quash Taking of Depositions together with points and 
authorities in support thereof has been made upon plain- 
tiff by mailing copies thereof to his attorney Harry I. 
Rand, squire, 736 Wyatt Building, Washington 5, D. C. 
this 8th day of November, 1957. 


/s/ Donald S. Smith 
Donatp §S. SMITH 
Attorney, Department of 

Justice 


19 Filed November 21, 1957, Harry M. Hull, Clerk 


MOTION FOR SUMMARY JUDGMENT 


Comes now the defendant by his attorneys and moves 
the Court to order summary judgment in his favor upon 
the ground that there are no genuine issues of material 
fact and that he is entitled to judgment as a matter of 
law. 


Attached hereto and made a part hereof is the affidavit 
of Frances G. Knight, Director of the Passport Office of 
the Department of State. 


/s/ James T. Devine 
James T. DEVINE 
Attorney, Department of 
Justice 


/s/ Donald S. Smith 
DonaLtp §. Smite 
Attorney, Department of 

Justice 
Attorneys for Defendant 


20 
CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing Motion 
for Summary Judgment, together with the points and 
authorities in support thereof, and the affidavit referred 
to therein, were served on me this 21st day of November, 
1957. 


/s/ Harry I. Rand 
Harry I. Ranp 
Attorney for Plaintiff 


20 AFFIDAVIT OF FRANCES G. KNIGHT 


I, Frances G. Knight, being duly sworn, depose and 
say that: 


(1) I am the Director of the Passport Office of the 
Department of State and am charged by the Secretary of 
State with responsibility for determining the action to 
be taken in the first instance on all passport applications. 


(2) On March 20, 1957, the plaintiff filed a passport 
application stating therein (see Defendant’s Exhibit 1.) 
that he desired to visit Great Britain, France, Italy, Ger- 
many, Holland, Belgium, Switzerland, Poland, U.S.S.R. 
and Yugoslavia for the purpose of visiting his daughter 
in Great Britain, pleasure and study. 


(3) On March 27, 1957, I notified the plaintiff in writ- 
ing (see Defendant’s Exhibit 2.) that in view of the fact 
that the plaintiff had failed to answer the questions in 
the application relating to membership in the Communist 
Party, the Department could not act upon his application 
of March 20, 1957, since it was incomplete. I advised the 
plaintiff that Section 213, United States Code Annotated, 
which is controlling in his case, reads as follows: 


“Before a passport is issued to any person by or 
under authority of the United States such person 


ees 
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shall subscribe to and submit a written application 

duly verified by his oath before a person authorized 

and empowered to administer oaths, which said 

21 application shall contain a true recital of 

each and every matter of fact which may be 

required by law or by any rule authorized by law to 

be stated as a prerequisite to the issuance of any 

such passport.” (June 15, 1917, C. 30, Title IX, Sec- 
tion 1, 40 Stat. 227.) 


I also advised the plaintiff that Section 51.134 of the 
Passport Regulations (Title 22 of the Code of Federal 
Regulations) provides: 


“Applications for passports should be made on the 
most recent form or forms prepared by the Depart- 
ment of State and should contain complete informa- 
tion called for in such form or forms.” 


He was also advised that the Department would be 
pleased to consider an application for passport facilities 
at such time as he was willing to furnish the information 
requested in the application form. 


(4) Thereafter, on April 19, 1957, the plaintiff by letter 
(see Defendant’s Exhibit 3) requested a hearing and final 
decision regarding his application for a passport. 


(5) On April 26, 1957, I advised the plaintiff by letter 
that he had been informed in my letter of March 27, 1957, 
that since he declined to answer the questions relating to 
membership in the Communist Party his application was 
incomplete. JI further advised the plaintiff that an in- 
formal hearing under the Passport Regulations is pro- 
vided in the event of a tentative denial of an application 
by the Passport Office. If after the hearing the decision 
is adverse then the applicant may appeal to the Board 
of Passport Appeals where a full hearing is accorded 
followed by the submission of the Board’s recommenda- 
tions to the Secretary. The Secretary then completes the 
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administrative process by rendering his final decision. I 
informed the plaintiff that in view of the foregoing, his 
request for a hearing and a final decision regarding his 
application for passport facilities could not be granted. 


(6) Thereafter, the plaintiff by his attorney, Leonard 
Boudin, in a letter to the defendant dated May 2, 1957, 
(see Defendant’s Exhibit 5) requested that a passport be 
issued to the plaintiff. Mr. Boudin stated that in the 

event such favorable action was not taken, he must 
22 request an immediate hearing on the plaintiff’s ap- 
plication for a passport. He further advised that 
should neither form of relief be forthcoming, he would 
have to give consideration to the institution of a law suit. 


(7) On May 13, 1957, I informed Mr. Boudin (see De- 
fendant’s Exhibit 7) that on April 26, 1957, I had advised 
the plaintiff that his request for a hearing and final de- 
cision regarding his application could not be granted. I 
further stated that under the circumstances, favorable 
consideration could not be given to requests of similar 
import made in Mr. Boudin’s letter to the Secretary. 


(8) On June 18, 1957, plaintiff, still not having com- 
plied with the Passport Regulations, filed suit to compel 
the issuance of a passport and for other relief. 


(9) To date plaintiff has not completed the required 
application, and I still deem it necessary for the plaintiff 
to complete the required application form before I can 
further process his application for a passport. 


/s/ Frances G. Knight 
Frances G. Knicur 


Subscribed and sworn to before me this 15 day of 
November, 1957. 


Stetta A. TEEts 
Notary Public 
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25 450 Riverside Drive 
New York 27, N. Y. 


TO THE UNITED STATES DEPARTMENT OF 
STATE: 


Re: Passport Application 

I decline to answer the questions as to membership in 
the Communist Party. I take this position because I be- 
lieve that every American citizen has a natural right to 
travel, regardless of his political or economic views, and 
because I believe it is unconstitutional for the U. S. State 
Department to ask passport applicants such questions and 
require answers. 


/s/ Corliss Lamont 
Coruiss Lamont 


Sworn to before me this 
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29 Filed November 21, 1957, Harry M. Hull, Clerk 
EXHIBIT #3 


450 Riverside Drive 
New York 27, N. Y. 


April 19, 1957 

Miss Frances G. Knight, Director 
Passport Office 
Department of State 
Washington 25, D. C. 
Dear Miss Knight: 

I have received your letter of March 27, 1957, concern- 
ing my passport application executed on March 20. <Ac- 


cordingly, I hereby request a hearing and final decision 
regarding my application for a passport. 


Sincerely yours, 


/s/ Corliss Lamont 
Cortiss LaMont 


27 
30 Filed November 21, 1957, Harry M. Hull, Clerk 


EXHIBIT #4 
April 26, 1957 
Dear Mr. Lamont: 


Reference is made to your letter of April 19, 1957 con- 
cerning your application for passport facilities. 


In our letter of March 27, 1957 you were informed of 
the ‘statutory and regulatory provisions governing the 
completion of the passport application. You were also 
informed that since you declined to answer the questions 
relating to membership in the Communist Party your 
application was incomplete. 


An informal hearing under the Passport Regulations is 
provided in the event of a tentative denial of an appli- 
cation by the Passport Office. If after the hearing the 
decision is adverse then the applicant may appeal to the 
Board of Passport Appeals where a full hearing is ac- 
corded followed by the submission of the Board’s recom- 
mendations to the Secretary. The Secretary then com- 
pletes the administrative process by rendering his final 
decision. 


In view of the foregoing your request for a hearing 
and a final decision regarding your application for pass- 
port facilities cannot be granted. 


Sincerely, 


/s/ Frances G. Knight 
Frances G. KnicuHt 
Mr. Corliss Lamont, 
450 Riverside Drive, 
New York 27, N. Y. 
PPT :RDJohnson:el 4/25/57 
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32 Filed November 21, 1957, Harry M. Hull, Clerk 
EXHIBIT #6 


RABINOWITZ & BOUDIN 
Attorneys at Law 
25 Broad Street 
New York 4, N. Y. 


Yictor Rabinowitz Telephone 
Leonard B. Boudin Digby 4-5564 


May 10, 1957 
Hon. John Foster Dulles 
Secretary of State 
Washington, D. C. 


Dear Mr. Secretary: 


May I call your attention to my letter of May 2, 1957 


requesting certain action upon the application of my 
client, Dr. Corliss Lamont. 


Very truly yours, 


/s/ Leonard B. Boudin 
Leonarp B. Boupry 
LBB :se 
e—Miss Frances G. Knight 
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34 Filed November 21, 1957, Harry M. Hull, Clerk 
EXHIBIT #8 


Law Offices 
HARRY I. RAND 


Wyatt Building, Washington 5, D. C. 
Telephone 
Sterling 3-1540 June 18, 1957 


Miss Frances G. Knighi, Director 
Passport Office 

Department of State 
Washington, D. C. 


My dear Miss Knight: 
RE: Dr. Corliss Lamont 


I am enclosing, for your information, a copy of a let- 
ter of June 18, 1957 addressed by Dr. Corliss Lamont to 
the Secretary of State and delivered today to the Sec- 
retary’s office. 

Sincerely yours, 


/s/ Harry I. Rand 
Harry I. Ranp 


HIR/mhd 
Enclosure 
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35 Filed November 21, 1957, Harry M. Hull, Clerk 


EXHIBIT #9 
June 18, 1957 
The Honorable John Foster Dulles 
Secretary of State 
Washington 25, D. C. 


My dear Mr. Secretary: 


With great regret I am today filing suit against you 
in order to re-establish, in the courts of the United States, 
my right to travel. I feel compelled to institute this 
action because the State Department’s Passport Office, 
which is under your authority, has unfairly and uncon- 
stitutionally denied my request for a passport. 


When I last applied for a passport in 1951, the State 
Department refused me one on the specious ground that 
my travel abroad “would be contrary to the best interests 
of the United States.” I am convinced, however, that 
the real reason for this refusal was to punish me for 
being a dissenter and a critic of American foreign policy. 


In my current application, filed March 20, 1957, I de- 
clined to answer the questions concerning membership in 
the Communist Party and stated: “I take this position 
because I believe that every American has a natural right 
to travel, regardless of his political or economic views, 
and because I believe it is unconstitutional for the U. S. 
State Department to ask passport applicants such ques- 
tions and require answers.” So far as I know, my suit 
will be the first court test of the new passport forms, in 
use for about a year, containing these questions that in 
effect demand an illegal loyalty oath of the more than 
500,000 Americans per year who apply for passports. 


How far the State Department is violating the Bill of 
Rights is seen most clearly, Mr. Secretary, in your arbi- 
trary ban against American correspondents going to 
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China. Having set the precedent of refusing the right 
to travel, on political grounds, to Communists, teachers, 
artists and independent dissenters like myself, the State 
Department with facility then extended its unconstitu- 

tional policy to liberal, conservative and right-wing 
36 journalists who wish to see and report what is 

going on in China. In this violation of freedom 
of the press the wheel has come full circle; and we see 
illustrated once more the principle that civil liberties are 
indivisible; that once we violate the rights of one group 
in American life, the precedent will eventually endanger 
the rights of all. 


It seems to me, Mr. Secretary, that you and the Pass- 
port Office have set up a little dictatorship within the 
State Department—a dictatorship that not only curtails 
the liberty of Americans to travel, but that also takes 
away from the American people as a whole their precious 
right to know what is happening in other countries. This 
means that they are unable to evaluate American foreign 
policy intelligently. It also means that the State De- 
partment is using its travel restrictions as an instrument 
of foreign policy and “total diplomacy,” in an attempt to 
make the American people and the American press con- 
form to government policy. 


Furthermore, Mr. Secretary, your passport restrictions 
violate the United Nations Universal Declaration of 
Human Rights signed by the United States in 1948. Ar- 
ticle 13 of this Declaration states: “Everyone has the 
right to leave any country, including his own, and to re- 
turn to his country.’ 


As an American citizen deeply concerned with the free- 
doms guaranteed in the Bill of Rights, I must oppose on 
principle and in practice State Department procedures 
that encroach upon my civil liberties and those of the 
American people. I bring this suit against you, Mr. Sec- 
retary, not for myself alone, but also to help safeguard 
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the fundamental rights of my fellow Americans against a 
capricious and tyrannical bureaucracy. 


Very truly yours, 


Coruiss LaMont 


37 +Filed December 18, 1957, Harry M. Hull, Clerk 
ORDER 


Upon consideration of the motion of defendant to quash 
‘the taking of depositions of the defendant and Frances 
G. Knight by the plaintiff, and of plaintiff’s opposition 
thereto, it is this 18th day of December, 1957, ordered 
that the motion be, and it hereby is, granted. 


JoHN J. Sica 


Judge 
CERTIFICATE OF SERVICE 


I hereby certify that service of the foregoing order was 
made on the plaintiff by mailing a copy to his attorney, 
Harry I. Rand, Esquire, 736 Wyatt Building, Washing- 
ton, D. C., this 17th day of December 1957. 


/s/ Donald S. Smith 
Donatp S. Smirze 
Attorney, Department of 


Justice 
* 2 
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38 Filed January 6, 1958, Harry M. Hull, Clerk 
AFFIDAVIT OF CORLISS LAMONT 


Corliss Lamont, being duly sworn, deposes and says: 
1. I am the plaintiff in the above entitled action. 


2. I have read the Complaint filed in this action and 
know the contents thereof. All of the allegations of fact 
in the Complaint are true. I incorporate those allega- 
tions in and make them a part of this affidavit to the 
same effect as if they were herein set forth in full. 


3. The refusal of the Department of State to act on 
the passport application which I filed with the New York 
Passport Agency of the Department on March 20, 1997, 
and the refusal of the Secretary of State to issue a pass- 
port to me have made it impossible for me to travel 
abroad; have thus deprived me of valuable constitutional 
rights; have thereby caused me ‘substantial and irrepara- 
ble damage; and will continue to cause me substantial 
and irreparable damage unless and until the Secretary 
issues a passport to me. 


4. The only purposes of my proposed travel abroad are 
for the recreation and pleasure attendant on foreign 
travel and to engage in study and possibly writing abroad. 
I am a student and have for many years been a teacher 
and writer in the fields of philosophy, political affairs 
and civil liberties. I have taught variously at Columbia, 
Cornell and Harvard Universities and at the New School; 
I am now a lecturer in the Department of Philosophy, 
Columbia University. I am the author, among other 

works, of “Humanism as a Philosophy”, “The Il- 
39 lusion of Immortality”, “Soviet Civilization”, “The 
Independent Mind”, and “Freedom Is as Freedom 
Does”. In my endeavors as ‘student, teacher and writer, 
it is essential that I have the opportunity personally to 
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observe, to inform myself with respect to, and to study 
the political systems, affairs and philosophies of foreign 
lands. The refusal of the Secretary of State to grant me 
a passport denies me such opportunity. 


5. I have no purpose in traveling abroad other than as 
set forth above. I do not intend to engage in any activi- 
ties abroad other than such as I have related above. 

6. As appears in Exhibits B and D appended to the 
Complaint herein, the Department of State purportedly 
refuses to act on my passport application because I have 
declined to answer the questions relating to membership 
in the Communist Party which appear on the second page 
of the application form. As I stated in the application, 
my declination to answer such questions is grounded on 
my beliefs that every American citizen has a natural 
right to travel, regardless of his political or economic 
views, and that it is unconstitutional for the Department 
of State to ask passport applicants such questions and 
to require answers. I am informed and believe that the 
Department of State has acted on passport applications 
filed by citizen applicants other than myself who like- 
wise have declined to answer those very questions, and 
that, notwithstanding such declination, the Department of 
State has issued passports in response to such applica- 
tions. Consequently, the refusal of the Department to 
act on my passport application and of the Secretary to 
issue @ passport to me constitute an unlawful discrimina- 
tion against me. 

/s/ Corliss Lamont 
Cortiss Lamont 


Subscribed and sworn to before me this 5th day of 
December, 1957. 


Soppie Epwin 
Notary Public 


* sd * * 
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40 Filed January 6, 1958, Harry M. Hull, Clerk 
AFFIDAVIT OF LEONARD B. BOUDIN 


Leonard B. Boudin, being duly sworn, deposes and 
says: 


1. I am one of the attorneys for the plaintiff in the 
above-entitled action. 


2. This action was commenced because the Secretary of 
State and his subordinate officers in the Department of 
State refused to act upon and to grant the passport ap- 
plication filed by plaintiff, purportedly because of plain- 
tiff’s refusal to answer the three questions on the appli- 
cation form relating to Communist Party membership. 


3. In the course of my representation of plaintiff in 
this proceeding, I was informed that, notwithstanding 
and contrary to its refusal to act upon and grant plain- 
tiff’s passport application, the Department of State had 
acted upon and granted the passport applications of sev- 
eral members of the Society of Friends who likewise, for 
reasons of conscience similar to those expressed by plain- 
tiff, had refused to answer the three questions on the 
application form relating to Communist Party member- 
ship. Consequently, the Secretary of State’s refusal to 
process plaintiff’s application and to grant him a passport 
appear to constitute an unfair discrimination against 
plaintiff in violation of his constitutional rights. 


4. In order to ascertain whether the information which 

I had was correct, plaintiff sought to take the deposition 
of the Secretary of State and the Director of the 

41 Passport Office to inquire whether passport appli- 
cations, similarly incomplete in that the questions 
relating to Communist Party membership had not been 
answered, had in fact been processed by the Department 
of State and passports issued pursuant thereto. On de- 
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fendant’s Motion to Quash Plaintiff’s Notice of Deposi- 
tion, however, Judge Sirica granted the motion and thus 
has prevented plaintiff from taking the depositions of 
the Secretary of State and the Director of the Passport 
Office with respect to this matter. 


5. In response to my inquiry, the American Friends 
Service Committee has advised me that the information 
which I had received iis correct and that, in fact, passport 
applications filed by members of the Society of Friends, 
in which applications those persons have refused to re- 
spond to the questions relating to Communist Party 
membership, have been processed and granted by the De- 
partment of State. The American Friends Service Com- 
mittee has sent me a copy of a public press release issued 
by that Committee on December 9, 1957 relating to this 
matter. A true copy of that release is annexed hereto as 
Exhibit A and made a part hereof. 


6. Based on the foregoing, it is my belief that the De- 
partment of State has acted upon and granted passport 
applications filed by other citizens notwithstanding the 
refusal of those citizens to answer the three questions 
relating to Communist Party membership which now 
appear on the passport application form. Accordingly, 
the Department’s refusal to act upon and to grant plain- 
tiff’s passport application is a violation of plaintiff’s 
constitutional rights which should be redressed by this 
Court. 


/s/ Leonard B. Boudin 
Leonarp B. Bovupry 


Sworn and subscribed to this 26th day of December, 
1957. 


Sopaise Epwiry 
Notary Public 
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42 AMERICAN FRIENDS SERVICE COMMITTEE 


20 South 12th Street, 
Philadelphia 7, Pa. 
December 9, 1957 
For Immediate Release 


Freedom of movement, a concern of Friends for 300 
years, has met new restrictions recently, but in some 
cases conscientious objection to these restrictions have 
been recognized. 


Friends, individually and in groups, have felt the call 
to minister by deed and word to people in foreign lands. 
This has involved, inevitably, a considerable amount of 
travel for members of the Society, often at times or to 
places where military or nationalistic restrictions on 
travel have had to be overcome. 


While no formal “testimony” has been expressed, 
Quakers generally have sought maximum freedom to 
travel, particularly for individuals under divine leading. 
They have sought to eliminate or reduce restrictions on 
this freedom, especially in cases affecting the free exer- 
cise of conscience. In the process, recognition of the 
right of conscientious objection has been established at a 
number of points. 


The American Friends Service Committee has been 
concerned this year to follow the cases of a number of 
Friends and friends of Friends who had conscientious 
scruples against replying to certain questions recently 
added to the passport application. 


The three new questions on the passport application, 
to which objection. was made are these: (1) Are you a 
member of the Communist Party, (2) Have you ever 
been a member of the Communist Party, and (3) If ever 
a member, state period of membership. 
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Eleven cases involving protest to the questions are 

known, and there may be more. Ten of those involved 

are members of the Society of Friends and one is a 

43 Congregationalist staff member of the AFSC. Hach 

arrived individually at his position through per- 
sonal religious conviction. 


The reaction of these Friends illustrates the differing 
points at which objection becomes a matter of conscience. 


Five persons answered none of the three questions, nor 
did they indicate elsewhere what the answers might have 
been had they been willing to answer. One replied nega- 
tively to the first question of the form, but refused to 
answer the others. He recognized, he said, that the pass- 
port office felt obligated, under its interpretation of its 
duty, to refuse passports to members of the Communist 
Party. He was not prepared to recognize the right to 
inquire into past beliefs. 


Two Friends filled out the form but wrote a strongly 
worded protest against inclusion of such questions. One 
did not answer any of the questions but in an accompany- 
ing letter of protest indicated that his replies would have 
been in the negative. Finally one person answered the 
questions, then, feeling that they were improper, crossed 
out his replies and wrote in a sentence to the effect that 
he disapproved the questions as irrelevant. 


It should be added that all these persons were willing 
to, and did, affirm to and sign on the application the 
affirmation or oath of allegiance to support and defend 
the Constitution of the United States. However, they did 
so under the broad interpretation of the Supreme Court 


which recognizes the right of conscientious objectors to 
war. 


All eleven of these applicants received their passports, 
in some cases at the eleventh hour. Tribute must be paid 
to the understanding courtesy of the Passport Office staff 
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in its discussions with the applicants themselves and 

with the AFSC as concerns its own staff members. The 

passports were processed with great speed after decision 
to issue had been taken. 


44 It is well known that the State Department is 

withholding passports in certain cases. However, 
this summer’s experience indicates that the department 
is prepared to give sympathetic consideration individually 
to those who have conscientious scruples against certain 
aspects of the passport application form. 


45 Filed January 21, 1958, Harry M. Hull, Clerk 


ORDER GRANTING MOTION FOR SUMMARY 
JUDGMENT 


A motion having been regularly made by the defendant 
herein for summary judgment in the defendant’s favor 
dismissing the action on the ground that there is no gen- 
uine issue as to any material fact and that the defendant 
is entitled to judgment as a matter of law, 


Now, on considering the affidavits; and after hearing 
counsel for respective parties, and due deliberation hav- 
ing been had, it is by the Court 


ORDERED, that said motion be and the same hereby 
is granted, and that judgment be entered herein in the 
defendant’s favor dismissing this action without costs. 


R. B. Kerecu, 
United States District Judge 


Dated: January 21, 1958. 
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46 Filed January 21, 1958, Harry M. Hull, Clerk 
CERTIFICATE OF SERVICE 


I hereby certify that service of the foregoing order 
was made on the plaintiff by mailing a copy to his attor- 
ney, Harry I. Rand, Esquire, 736 Wyatt Building, Wash- 
ington, D. C., this 17th day of January, 1958. 


/s/ Donald S. Smith 
Donatp 8. SmirH 
Attorney, Department of 

Justice 


47 Filed January 23, 1958, Harry M. Hull, Clerk 
NOTICE OF APPEAL 


Notice is hereby given this 23rd day of January, 1958, 
that plaintiff hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judg- 
ment of this Court entered on the 21st day of January, 
1958 in favor of defendant against said plaintiff. 


/s/ Harry I. Rand 
Harry I. Ranp 
Attorney for Plaintiff 


Served: Donald S. Smith, Esq., U. S. Department of 
Justice, Attorney for Defendant. 
U.S. Attorney. 
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Statement of Questions Presented 


1. Whether the Seeretary of State has the right to 
refuse a passport and a hearing to an applicant who de- 
clines, on constitutional grounds, to answer questions in 
the passport application form relating to present and past 
membership in the Communist Party, where— 


—the sworn and uncontested purposes of the citizen 
applicant’s travel are the lawful ones of pleasure, recrea- 
tion and study; 


—no allegations or charges of such membership or other 
disqualification are lodged against the applicant; and 


—other applicants who refused to answer such ques- 
tions were granted passports. 


2. Whether the questions as to Communist Party mem- 
bership in the passport application form are lawful. 


3. Whether a party, in a suit against a government 
officer who withheld from him the means of exercising the 
natural right to travel, may not have discovery against such 
officer and his subordinates in order to ascertain facts— 


—which would show that the party has been diserimi- 
nated against in such withholding; 


—which would show whether or not the party was 
within a class as to whom such withholding was authorized 
by the officer’s regulations. 


+. Whether a passport can be denominated a ‘‘license’’ 


so as to permit the exaction of a disclosure of an applicant’s 
political affiliations as a condition of its issuance. 


). Whether the passport regulations and the refusal 
under their claimed authority to issue a passport to appel- 
lant are unauthorized by statute, in conflict with Congres- 
sional intent and in violation of appellant’s constitutional 
rights. 
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Point V—The passport regulations by which the 
Secretary seeks to justify his refusal to issue a 
passport to appellant or to accord him a hearing 
on his passport application are not authorized by 
statute, conflict with the congressional intent, and 
violate constitutional inhibitions 
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Jurisdictional Statement 


The District Court had jurisdiction under $1009 of 
Title $8 and §§ 1331, 2201 and 2202 of Title 28 of the United 
States Code, and under §§ 11-305 and 11-306 of District of 
Columbia Code, as set forth in the complaint (J.A. 2). The 
jurisdiction of this Court is invoked under the provisions 
of § 1291 of Title 28 of the United States Code. The judg- 
ment below was filed on January 21, 1958 and the notice of 
appeal was filed on January 23, 1958 (.J.A. 40). 


Statement of the Case 


Appellant, Dr. Corliss Lamont, is a teacher and writer 
in the fields of philosophy and political science. He has 
taught at leading universities in the United States and is at 
present a lecturer in the Department of Philosophy, Colum- 
bia University (J.A. 33-34). 


On March 20, 1957, appellant filed an application for a 
passport for travel to Europe (J.A.2). His purposes were 
to study and write, and also recreation and pleasure (J.A. 
33). The application form in use at the time appellant filed 
his application, as now, included the following three ques- 
tions (J.A. 6): 


1. Are you now a member of the Communist Party? 


2. Have you ever been a member of the Communist 
Party? 


3. If so, during what period? 


Congress has never explicitly authorized inclusion of such 
questions in the passport application form. And, indeed, 
such questions had never appeared in any form until they 
were first inserted there in 1956. 


Deeming these questions beyond the power of the De- 
partment of State and violative of his constitutional rights, 
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appellant declined to respond to them (J.A. 6, 7), explain- 
ing the reasons for his action in the following statement 
appended to the application: 


-*T decline to answer the questions as to membership 
in the Communist Party. I take this position because 
I believe that every American citizen has a natural 
right to travel, regardless of his politica] or economic 
views, and because I believe it is unconstitutional for 
the U. S. State Department to ask passport appli- 
cants such questions and require answers.’’ (J.A. 7). 


That appellant’s position was rooted solely in consider- 
ations of principle is evidenced from the fact that, when 
previously subpoenaed by the McCarthy Committee, he had 
unequivocally answered ‘‘No’’ to the question whether he 
was or ever had been a member of the Communist Party. 
See Hearings before the Permanent Subcommittee on In- 
vestigations of the Committee on Government Operations, 
United States Senate, Sept. 23, 1953, passim. On the other 
hand, he had considered certain of Senator McCarthy’s 
questions unlawful, refused to answer them, and sueceeded 
in having an indictment for contempt dismissed. United 
States v. Lamont, 236 EF. 2d 312 (2d Cir., 1956). 


The Department of State, through its Passport Office, 
refused to act on appellant’s application, taking the posi- 
tion in a letter of March 27, that it was ‘‘incomplete’’ and 
not in uccord with the Passport Regulations (J.A. 10-11). 
This, although, as will appear below, the Department has 
processed and issued passports on applications where ap- 
plicants declined to answer these very three questions. 


On April 19, 1957, appellant requested a hearing and a 
final decision on his application (J.A. 26), but the Depart- 
ment, in a letter of April 26, 1957, again referring to the 
‘‘incomplete’’ character of the application, stated that 
under the Passport Regulations the hearing could not be 
granted (J.A. 27). 


On May 2, 1957, appellant, through counsel, requested 
that a passport be issued to him or that he be granted a 
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hearing on his application (J.A. 12). On May 13, 1957, 
the Department refused these requests (J.A. 13-14). 


Thereupon, appellant commenced this action, secking, 
iter alia, a declaration of his right to a passport and of 
the invalidity of the Passport Regulations; an injunction 
against the refusal to issue a passport; and a judgment 
directing that a passport issue to him (.J.A. 4). 


On or about November 4, 1957, the appellant served a 
notice to take the deposition of the Secretary and of Frances 
G. Knight, Director of the Passport Office (J.A. 17). This 
action was prompted by appellant’s learning that the See- 
retary and Miss Knight had reportedly issued passports to 
a number of applicants who, like himself, had refused to 
reply to the three questions in the form, as quoted above, 
and by his desire to verify, in the most direct and expedi- 
tious fashion, whether such was the fact. He also desired 
to inquire whether the Secretary had any information that 
appellant was a member of the Communist Party or other- 
wise within the categories of persons who under the terms 
of the Passport Regulations were to be denied passports. 
22 C. F. R. §§ 51.135, 51.136. On motion of the Seeretary, 
however, the District Court quashed the notice of deposition 
(J.A. 18, 32). 


The Seeretary moved for summary judgment. The mo- 
tion was accompanied bv an affidavit of Miss Knight which, 
in substance, restated the facts set forth above and which 
concluded as follows: 


‘*To date plaintiff has not completed the required 
application, and I still deem it necessary for the 
plaintiff to complete the required application form 
before I can further process his application for a 
passport.’’ (J.A. 22) 


Appellant’s opposing affidavit incorporated, under oath, 
the allegations of the complaint. It averred that the ‘‘only 
purposes’’ of his ‘‘proposed travel abroad were for the 
recreation and pleasure attendant on foreign travel and to 





engage in study and possibly writing abroad,’”’ and that he 
did ‘‘not intend to engage in any activities abroad other 
than such as I have related above.’’ It repeated that his 
refusal to answer the political questions was ‘‘grounded on 
my beliefs that every American citizen has a natural right 
to travel, regardless of his political or economic views, and 
that it is unconstitutional for the Department of State to 
ask passport applicants such questions and to require an- 
swers.’’ It finally declared that plaintiff was informed 
and believed ‘‘that the Department of State has acted on 
passport applications filed by citizen applicants other than 
myself who likewise have declined to answer those very 
questions, and that, notwithstanding such declination, the 
Department of State has issued passports in response to 
such applications.” (J.A. 33-34). 


The affidavit of Leonard B. Boudin, one of appellant’s 
counsel, stated that he had been informed of the granting 
of passports to members of the Society of Friends who, for 
reasons of conscience similar to those expressed by appel- 
lant, had refused to answer the three questions (J.A. 35). 
To this affidavit there was appended a press release issued 
by the American Friends Service Committee, confirming 
this assertion (J.A. 37-39). 


The Seeretary did not deny the truth of the facts so 
presented. 


On January 21, 1958 the District Court granted the See- 
retary’s motion for summary judgment (.J.A. 39). This 
appeal seeks review of this ruling, and also of the District 
Court’s action in quashing the deposition noticed by ap- 
pellant. 


Statement of Points 


1. The District Court erred in granting the Seeretary’s 
motion for summary judgment. 


2. The District Court erred in granting the Secretary’s 
motion to quash the taking of the depositions of the Sece- 
retary and Frances G. Knight, as noticed by appellant. 
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Summary of Argument 


1. Refusal of a passport to appellant could not validly 
be based on his refusal on constitutional grounds to answer 
questions as to present and past Communist Party mem- 
bership. Appellant sought to show below that other appli- 
cants were issued passports despite similar refusals. If 
this were to be established as a fact, then the Secretary’s 
administration of passport applications was discriminatory 
and violative of appellant’s rights under due process. Dis- 
criminatory treatment has been invalidated, on due process 
or equal protection grounds, in the fields of criminal pro- 
cedure, economic regulation and political and civil rights. 
The discrimination in favor of others cannot be justified 
by any deference to their religious seruples, since no pen- 
alties attach to the failure to reply. If appellant had heen 
permitted to establish that such discrimination had been 
exercised, as he sought to do, he would have been entitled 
to similar treatment. It was error to grant summary judg- 
ment against him. 


2. Unlike the situation with other passport litigants, 
appellant was given no charges or allegations bringing him 
within the category of persons of whom a sworn statement 
of present or past Communist Party membership could be 
required under the Passport Regulations. Appellant’s sub- 
jection to this requirement stems from its presence on the 
application form. But this requirement in the form is not 
authorized by any statute. It is not based on any presi- 
dential rule, although rule-making powers are conferred on 
the President by one statute. And another statute, pro- 
viding for disclosures of facts ‘‘required by law or by any 
rules authorized by law’’ is also inapplicable. For as noted, 
no law requires such facts. As to rnles—and reserving the 
constitutional questions concerning the Passport Regu- 
lations passed upon by this Court in Briehl v. Dulles and 
Kent v. Dulles—they contemplate such disclosure only after 


a finding in the individual case that it is required. They 
do not authorize the inclusion of such a requirement in a 
form of universal applicability. 


3. Appellant sought by discovery proceedings to ascer- 
tain the facts of the reported discrimination by the Seere- 
tary and his subordinate, and also what facts were in their 
possession which might indicate that plaintiff was in the 
classes of whom such disclosures could be required under 
the regulations. No immunity from discovery attached to 
the Secretary and his subordinate by reason of their gov- 
ernment office, and the proposed inquiry was not directed 
at their mental processes, or at facts of a legally irrelevant 
character. Such discovery was erroneously denied. 


+. The Secretary’s attempted assimilation of the dis- 
closure requirement here to that imposed by license appli- 
cations generally does not warrant his action. Even if the 
similarity existed, it would not justify a discriminatory 
application of a disclosure requirement or the imposition 
of unlawful inquiries. Nor is a license an appropriate 
term to use for a condition of the exercise of the natural 
right to travel. The licensing concept, furthermore, was 
disposed of by this Court in Stewart v. Dulles where, not- 
withstanding a passport applicant’s failure to comply with 
the disclosure requirements of the regulations, he was 
nevertheless held entitled to a quasi-judicial hearing and 
a determination based upon findings. Clearly, no such 
treatment would have been justified on the basis of an 
incomplete license application. In any event, passport 
administration has been such that even applicants making 
the required disclosures were denied passports, a further 
respect in which the license analogy is inapplicable. 
Finally, since the disclosures invade an area protected by 
the First Amendment, even a license concept cannot justify 
their exaction. 


». As indicated above, no statute or any lawful rule 
pursuant to statute authorizes the Seeretary to require 
passport applicants to reply to questions pertaining to 
Communist Party membership as a prerequisite to issuance 
of passports. On the contrary such a requirement con- 
flicts with the intent of Congress in that it impairs the 
Congressionally declared right of expatriation, and it con- 
flicts with the passport provisions of the Internal Security 
Act of 1950, to all of which, of course, the Secretary is 
subject. For the same reasons the provisions of the Pass- 
port Regulations which require such disclosures are simi- 
larly invalid. 


To construe the statutes invoked by the Seeretary as 
authorizing him to require such disclosures would render 
the statutes invalid as unlawful delegations of legislative 
power. 


The refusal of the Secretary to act on the appellant’s 
passport application and to issue a passport to him vio- 
lates appellant’s rights under the First Amendment, de- 
prives him of liberty and property without due process in 
violation of the Fifth Amendment, and constitutes a bill 
of attainder. The Passport Regulations, too, violate the 
First and Fifth Amendments. 


Argument 


It is now well established that a citizen has a constitu- 
tional right to travel abroad, and, since travel abroad today 
requires a passport, that he has a constitutional right to 
a passport as well. Shachtman vy. Dulles, 96 U. S. App. 
D. C. 287, 225 F. 2d 938 (1955); Briehl v. Dulles, — U.S. 
App. D. C. —, 248 F. 2d 561 (1957), cert. gr., 355 U. S. 881 
(1957), and at this writing sub judice; Boudin v. Dulles, 
98 U.S. App. D. C. 205, 235 F. 2d 532 (1956). All of the 
judges of this Court furthermore agree that denial of a 
passport constitutes an infringement on this constitutional 
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right of travel; that, insofar as the denial is predicated 
on heterodox political associations, it also constitutes an 
infringement on the First Amendment rights of freedom 
of assembly, association, speech and beliefs, and that a 
passport denial in any event must accord with the due 
process requirements of the Constitution. 


It is appellant’s position, in part, that the Secretary of 
State, the appellee, is not entitled to judgment here as a 
matter of law because the form of the passport application 
and the Passport Regulations, by the provisions of which 
he seeks to justify his action, are not authorized by 
statute, conflict with the Congressional intent, and violate 
constitutional inhibitions against governmental action. In 
these respects, our position is substantially similar to that 
of the plaintiff in the Briehl case, supra. In that case, 
however, these views were rejected by the majority of the 
judges of this Court. Our arguments in support of that 
position will accordingly be noted here only summarily. 
They have been advanced to the Supreme Court on its 
pending review of the Briehl and companion Kent case. 
— U.S. App. D. C. —, 248 F. 2d 600 (1957), cert. gr., 355 
U.S. 881 (1957). 


This case, however, is in several respects significantly 
different from Briehl—both in its factual complexion and 
in the legal issues it presents. It is these vital distinctions 
on which we particularly rely here. On this phase of the 
discussion we proceed on the assumption arguendo that the 
Passport Regulations are valid on their face and the ques- 
tions in the application proper. Even on this basis, how- 
ever, we proceed to show that the rulings below were 
erroneous. 


POINT I 


Appellant has raised a question of fact—discrimina- 
tory inequality in the administration of passport appli- 
cations—which, if resolved in his favor, required that 
judgment be granted to him, and summary judgment 
for the Secretary was accordingly improper. 


The Seeretary’s refusal to issue a passport to appel- 
lant is not posited on any allegation, charge or finding that 
appellant is within any of the categories of persons to 
whom the Passport Regulations contemplate the denial of 
passports. Indeed, no such allegation, charge or finding 
has been made respecting appellant. On the contrary, the 
Department of State has rejected his minimal request that 
he be accorded a hearing on his passport application. 


The only reason advanced by the Secretary for his in- 
terference with appellant’s right of travel is that appel- 
lant’s declination to answer three questions on the appli- 
cation form renders his application ‘‘incomplete’’ and that, 
consequently, the State Department is unable further to 
process the application. 


As has been noted, however, the affidavits of appellant 
and of his counsel disclose that such incompleteness has 
apparently not prevented issuance of passports to other 
citizen applicants situated similarly to appellant (J.A. 33- 
36). The press release of the American Friends Service 
Committee appended to the Boudin affidavit reports that 
eleven citizens—ten of them members of the Society of 
Friends and the other a Congregationalist staff member of 
the American Friends Service Committee—have on grounds 
of conscience opposed this inquisition by the State Depart- 
ment. According to the press release, 


‘‘Five persons answered none of the three ques- 
tions, nor did they indicate elsewhere what the an- 
swers might have been had they been willing to 
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answer. One replied negatively to the first question 
of the form, but refused to answer the others. He 
recognized, he said, that the passport office felt obli- 
vated, under its interpretation of its duty, to refuse 
passports to members of the Communist Party. He 
was not prepared to recognize the right to inquire 
into past beliefs. 

“Two Friends filled out the form but wrote a 
strongly worded protest against inclusion of such 
questions. One did not answer any of the questions 
but in an accompanying letter of protest indicated 
that his replies would have been in the negative. 
Finally one person answered the questions, then, 
feeling that they were improper, crossed out his 
replies and wrote in a sentence to the effect that he 
disapproved the questions as irrelevant.’’ (J.A. 38). 


All of these citizens, it appears, despite their refusal to 
‘‘complete’’ the application form, have received passports 
from the Department of State. Yet appellant, who is in no 
different legal posture from these eleven persons, has been 
denied his passport—and solely because he has assumed the 
very same position, on the same grounds of conscience, that 
these of his fellow-citizens have adopted. 


If the foregoing information is correct, the Seeretary 
in denying a passport to appellant, was clearly violating his 
duty to act ‘tin submission to the mandates of equality and 
liberty that bind officials everywhere’’, Nixon v. Condon, 
286 U. S. 73, 88 (1932). Passport administration by the 
State Department is not immune to these requirements. 
As the statutory three-judge court said in Bauer v. Acheson, 
106 F. Supp. 445, 452 (D. D. C., 1952, emphasis supplied) : 


‘«* * * We hold that, like other curtailments of per- 
sonal liberty for the public good, the regulation of 
passports must be administered, not arbitrarily or 
eapriciously, but fairly, applying the law equally to 
all citizens without discrimination, and with due 
process adapted to the exigencies of the situation. 


*» & @ 99 
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See also Kraus v. Dulles, — U.S. App. D. C. —, 235 F. 
2d 840, 842 (1956), where ‘‘arbitrary and capricious action’’ 
in the passport field was interdicted by this Court. 


Nevertheless a brief glanee at some of the more spec- 
tacular cases of recent years raises a question whether 
passport administration has been conducted in accordance 
with these clementary principles. For example, Dr. Linus 
Pauling, the world renowned chemist, was refused a pass- 
port for two and a half years, beginning in 1952 (except 
for two passports of limited duration), on grounds ineclud- 
ing the Department’s charge that an undisclosed source 
alleged that he was ‘‘a concealed member of the Commu- 
nist Party’’, and a later charge of ‘‘a consistent and pro- 
longed adherence to the Communist Party line.’”’? He re- 
ceived a passport from an embarrassed Department when 
he was awarded the Nobel Prize. Pauling, Wy Efforts to 
Obtain a Passport, 8 Bulletin of the Atomic Scientists 253 
(1952); and see testimony of Dr. Pauling and Administra- 
tor McLeod in Hearings before the Senate Committee on 
the Judiciary, Subcommittee on Constitutional Rights, 84th 
Cong., Ist Sess. (1955) pp. 103-140, 155-209. In eases in 
which the courts have ordered the Department to conduct 
quasi-judicial hearings, the Department has issued pass- 
ports instead. Boudin, The Constitutional Right to Travel. 
56 Columbia L. R., 46, 71-72 (1956). In other eases it issued 
passports, previously denied, to applicants who brought 
suit and whose motions for summary judgment were about 
to be heard. Jbid. 


The absolute and unrestricted diseretion of the Scere- 
tary to invoke or to waive the Passport Regulations was 
asserted as the Department’s principle by one of its top 
officers. Before a Senate Subcommittee on Constitutional 
Rights the Administrator of the Bureau of Seeurity and 
Consular Affairs declared that 


‘‘The regulations made by the Seeretary obviously 
[sic] may be waived by the Secretary * * * Our 


12 


theory is that he may waive these regulations on an 
ad hoc basis if he so desires. ... They are his regu- 
lations.’’ Hearings before the Senate Committee on 
the Judiciary, ete., supra, at 198. 


If the undenied allegations of the appellant are true, and 
if passports have in fact been issued on applications ‘‘in- 
complete’’ in the same respects as that in which appellant’s 
application was purportedly ‘‘incomplete’’, it is clear that 
the pattern of erratic, discriminatory and ad hoc ‘‘dis- 
eretion’”’ which has marked the passport administration 
over several years has persisted. For no exceptions appear 
in any instructions or regulations to the purported require- 
ment that applicants answer the questions here in issue. 


And if the purported disclosure requirements are not 
exacted from some passport applicants, the Department’s 
insistence upon compliance by appellant is an unconstitu- 
tional discrimination against him. In Yick Wo v. Hopkins, 
118 U. S. 356, 373-374 (1886), the Court said: 


‘«* * * Though the law itself be fair on its face and 
impartial in appliance, yet, if it is applied and ad- 
ministered by public authority with an evil eye and 
an unequal hand, so as practically to make unjust 
and illegal discriminations between persons in simi- 
lar circumstances, material to their rights, the denial 
of equal justice is still within the prohibition of the 
Constitution. * * * 


‘** * * the very idea that one man may be compelled 
to hold his life, or the means of living, or any ma- 
terial right essential to the enjoyment of life, at 
the mere will of another, seems to be intolerable in 
any country where freedom prevails, as being the 
essence of slavery itself.’’ (at 370) 


Discriminatory applications of statutes and regulations 
‘‘fair on [their] face’’ have been stricken down in various 
fields where human rights were affected, whether in the 
field of criminal procedural rights, private property rights, 
or civil and political rights, and both in the State and in the 
Federal areas. 


qa + £& 
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In the field of criminal law, Griffin v. Illinois, 351 U.S. 
12, 17 (1956), noting that ‘‘ * * * a law non-discriminatory 
on its face may be grossly discriminatory in its operation 
see tat ti. 11), held: 


‘‘Both equal protection and due proeess emphasize 
the central aim of our entire judicial system—all 
people charged with crime must, so far as the law is 
concerned, ‘stand on an equality before the bar of 
justice in every American court.’ * * * ”’ 


The same considerations prevail in economic regulation 
affecting property rights. 


Chicago, R. I. G@ P. R. Co. v. United States, 284 U.S. 80 
(1931), affords an illustration under Federal regulation. 
There the I. C. C., pursuant to statutory direction, found 
that all common carriers were entitled to receive a rental 
of $1 per day for the use of their general service freight 
ears on foreign lines It then made exceptions for certain 
cars on deseribed short line and coal roads. Invalidating 
the exceptions, the Supreme Court said, 


‘‘That exceptions of this character could be made 
if applied to all railroads, may be conceded, but that 
is not what was done. Here the Commission, having 
found that all railroads were entitled to receive a 
definitely fixed sum per day for every car used by a 
foreign line, entered an order relieving some of the 
railroads, in whole or in part, from such payments. 
Plainly this order is in flat opposition to the finding 
and cannot be permitted to stand.’’ (at 96) 


Discrimination in the administration of Federal maxi- 
mum rent regulations was held unlawful in Gregory v. 
Barr, 203 F. 2d 364, 368 (Emerg. Ct. App., 1953), where the 
Court said, 


‘¢** * Tt is axiomatic that, while a statute or regula- 
tion may, on its face, be non-discriminatory, a dis- 
criminatory application of that statute or regulation 
is nonetheless unlawful. * * * ”’ 
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See also Hawaii Brewing Corp. v. Bowles, 148 F. 2d 846 
(Emerg. Ct. App. 1945), where, too, the Court held that 
fairness required an equal application of a price regulation 
to all persons similarly situated, 


As to non-Federal action, Yick Wo v. Hopkins has al- 
ready heen noted. Similarly in the field of local taxes, the 
courts have repeatedly held that systematically and inten- 
tionally unequal and discriminatory assessments were in- 
valid as ‘a denial of equal protection. See, e.g., Cumber- 
land Coal Co. v. Board of Revision, 284 U. S. 23 (1931); 
Iowa-Des Moines National Bank v. Bennett, 284 U. S. 239 
(1931). 


The circumstances in which a discriminatory action by 
a regulatory agency will be excused may arise where it is 
clear that the agency is doing its best to administer the 
law uniformly. Thus in Thompson v. Spear, 91 F. 2d 430, 
433 (Sth Cir., 1937), cert. den. 302 U. S. 762 (1938), which 
involved a State body, the Court said, 


‘¢* * * It appears that the commission was making a 
diligent effort to enforce the law and regulations 
fairly and impartially but was unable to do so [be- 
cause of inadequate funds and mild penalties, 91 F. 
2d at 4382]. Its mere inability does not render such 
enforcement as it accomplished wrongful. * * * ’’ 
(Bracketed matter added.) 
On this basis enforcement as against the complainant was 
upheld. But the court noted that where an agency ‘‘exer- 
cises its discretion arbitrarily and unjustly .. . enforce- 
ment of valid regulation becomes violative of the equal 
protection clause.’’ (at 434) 


As with the claim on behalf of the Secretary here to 
ad hoc enforcement powers, the agency in the Thompson 
case claimed that it was free to administer its own regula- 
tions in its own untrammelled diseretion. The Court, how- 
ever, summarily rejected this contention. It held, at 434, 
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‘‘It cannot be said that, because the regulations 
* * * were promulgated by the commission in the 
exercise of a discretionary power, the commission 
has the discretion to proceed or refrain from acting 
under them. Having promulgated a regulation that 
is valid, fair, and just, it may not discriminate be- 
tween those against whom it is intended to be en- 
forced. Such enforcement would embody the very 
evils which would render it unlawful. If the com- 
mission may modify or repeal the provisions, this 
fact is likewise irrelevant.’’ 


The concept of ‘‘equal justice under law” applies in 
full vigor, of course, to civil and political rights. Nzzron 
v. Condon, supra. Significantly, in buttressing its egali- 
tarian ruling in Griffin v. Illinois, supra, it was to this area 
of rights that the Supreme Court turned. See the Grand- 
father Clause cases cited at 351 U. S. 17, n. 11. The pro- 
hibition of discrimination in this field by reason of color 
was, of course, the immediate object of the equal protec- 
tion clause of the Fourteenth Amendment, and the cases 
implementing the prohibition on such discrimination are 
many. But the clause has been vindicated also against 
other acts of civil and political discrimination, and it is from 
among such rulings that the following illustrations are 
presented. 


Of special applicability to the present problem is WMeCoy 
v. Providence Journal Co., 190 F. 2d 760 (1st Cir., 1951), 
cert. den. 342 U.S. 894 (1951). In that case the City Council 
of Pawtucket had passed a resolution abating $89,000 of 
taxes. The Providence Journal was repeatedly denied 
permission to inspect the assessment rolls. After the 
Journal started mandamus proceedings, the City Council 
passed a resolution permitting examination of the rolls 
for title searches and for information needed for litigation, 
but it forbade the examination of the records for purposes 
of publication without its express permission, and it granted 
permission to a newspaper other than the Providence Jour- 
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nal to examine the rolls for publication. The Court of 
Appeals, affirming a district court decision, held the action 
of the City Council to be arbitrary and to violate the equal 
protection clause. 


To the same effect is Myerson v. Samuel, 74 F. Supp. 
315 (E. D. Pa., 1947). The plaintiff there desired to hold 
a protest meeting in Independence Square. A city officer, 
ruling that a city ordinance prohibited all but patriotic 
meetings to celebrate an historical event, refused permis- 
sion. The court found, however, that meetings had been 
held in the past, and that within the year a protest meeting 
had been held (See Finding of Fact No. 8). The failure 
of the city officer to administer the ordinance uniformly, 
by refusing an exception after having previously per- 
mitted one, was thus a significant factor in the ruling of the 
court that the refusal was unconstitutional. 


Insofar as some of the cases here discussed involved 
the invalidation of discriminatory State and local action, 
they were, of course, based upon the equal protection clause 
of the Fourteenth Amendment rather than on the due 
process clause of the Fifth. But in Bolling v. Sharpe, 347 
U. S. 497, 499 (1954) the Supreme Court said that while 
the two concepts were not invariably interchangeable, they 
were related, ‘‘both stemming from our Amcrican ideal of 
fairness.’’ See also Bowles v. Willingham, 321 U. S. 503, 
518 (1944); Sims v. Rives, 66 U. S. App. D. C. 24, 84 F. 
2d 871, 878 (1936), cert. den. 298 U. S. 682 (1936). 


The Seeretary’s discrimination in favor of the Friends 
may be sought to be attributed to a belief that their ob- 
jection to replying to the questions was based on religious 
grounds. There is, of course, no evidence in the record 
that this is the case, and the courts will not presume that 
there is always a good reason for hostile discrimination. 
Gulf, Colorado & Santa Fe Railway v. Ellis, 165 U. S. 150, 
154 (1896). A question as to the propriety of permitting 
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only such a relaxation of the requirements of the applica- 
tion form might arise if there were tegulations which spe- 
cified that replies might be omitted on religions grounds. 
The question would then arise whether a regulation pro- 
viding only such a limited exemption was valid, and whether 
it was not required to be applied equally to holders of 
deeply felt principles of any other character. But no ex- 
ception is provided by Jaw or regulation for religious ob- 
jectors. The form is to all appearances of universal ap- 
plication. 


There is ground, furthermore, for the contention that 
even if the record were clear that the waiver of the require- 
ment in the ease of the Friends was on religious grounds, 
it would not relieve the action of its discriminatory char- 
acter. We do not here have a situation such as West Vir- 
gua v. Barnette, 319 U. S. 624 (1943), or the exemption 
of religious conscientious objectors from the draft. In such 
contexts, exemptions on religious grounds are permitted 
from actions which the Government under pains and pen- 
alties compels—saluting the flag (319 U. S. at 629) and 
registering for the draft. No one is so compelled to execute 
a passport application. It is a completely voluntary act, 
and a religious objection confers no exemption from full 
compliance with the conditions prescribed. 


In Hamilton v. Board of Regents, 293 U. S. 245, 262 
(1934), the Supreme Court said: 


‘‘California has not drafted or called (appellants) 
...to attend the university. They are seeking edu- 
cation offered by the State and at the same time in- 
sisting that they be excluded from the prescribed 
course solely upon grounds of their religious beliefs 
and conscientious objections to war, preparation for 
war, and military education. Taken on the basis of 
the facts alleged in the petition, appellants’ conten- 
tions amount to no more than an assertion that the 
due process clause of the Fourteenth Amendment as 
a safeguard of ‘liberty’ confers the right to be stu- 
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dents in the state university free from obligation 
to take military training as one of the conditions of 
attendance. 


“Viewed in the light of our decisions that propo- 
sition must at onee be put aside as untenable.”’ 


The Secretary may assert that even in the absence of 
reculations, he may on an ad hoc basis relieve members of 
a religious group from the disclosure requirements with 
which we are here concerned on the ground of their reli- 
gious scruples. He may assert that he did so in this ease, 
although there are no facets in the record, as has been noted, 
to support such an assertion. But if it were the case, the 
discriminatory character of his action would not thereby 
be obviated. For surely principled scruples not depend- 
ent on formal religious adherence or ereed are entitled to 
similar recognition. In Washington Ethical Society v. Dis- 
trict of Columbia, — U.S. App. D. C. —, 249 F. 2d 127, 129 
(1957), this Court said, 


‘‘Reference to standard sources of definitions dis- 
closes that the terms ‘religion’ and ‘religious’ in or- 
dinary usage are not rigid coneepts. Indeed the 
definitions in * * * standard works taken together 
are by no means free from ambiguity. * * * Some 
call for belief in and worship of a divine ruling 
power or recognition of a supernatural power con- 
trolling man’s destiny. But also included in these 
definitions is the idea of ‘devotion to some principle; 
strict fidelity or faithfulness; conscientiousness, 
pious affecting or attachment.’ ’’ 


In United States v. Kauten, 133 F. 2d 703, 708 (2nd 
Cir., 1943), involving a claim to conscientious objection, the 
Court referred to 


‘oc * % & 


a compelling voice of conscience, which we 
should regard as a religious impulse * * * 77% 


* A narrower interpretation restricting the scope of conscientious 
objection required an express enactment by Congress. Selective 
Service Act of 1948, $6(j), 62 Stat. 604, 50 U. S. C. A. App. 


§ 456(j). 
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See also United States ex rel. Reel v. Badt, 141 F. 2d 845 
(2nd Cir., 1944), aff’d following remand, 152 F. 2d 627 
(2nd Cir., 1945), cert. dism., 328 U. S. 817 (1946); United 
States ex rel. Phillips v. Downer, 135 F. 2d 521 (2nd Cir., 
1943) ; United States v. Horst (E. D. Mich., No. 36,149, Dee. 
12, 1947). 


If the Secretary in his administration of the passport 
application respeets the conscientious principles of certain 
individuals, no ground exists for his withholding similar 
respect from the conscientious principles of others. 


In the face of a condition expressed in uniform terms, 
which permit no exception at all, an exception, now con- 
ferred and now withheld, in the untrammelled discretion of 
the administration, is clearly discriminatorily administered. 
The authorities here discussed indicate clearly that the dis- 
crimination is improper, and that a person adversely af- 
fected may claim the same treatment as one in whose favor 
the discrimination had worked. Thus, if the issue of dis- 
crimination raised by appellant were resolved in his favor, 
he would be entitled to judgment as a matter of law. Under 
these circumstances F. R. C. P. Rule 56(¢c) required a de- 
nial of the summary judgment sought by the Seeretary. 


Furthermore, on the assumption that the discrimination 
had occurred, plaintiff was entitled to a passport, and under 
the ruling of this Court, in accord with general principles, 
he was entitled to a quasi-judicial hearing if the Secretary 
sought to deny him one. Dulles v. Nathan, 96 App. D. C. 
190, 225 F. 2d 29 (1955); Goldsmith v. Board of Tax Ap- 
peals, 270 U.S. 117 (1926). The judgment below was thus 
also erroneous insofar as it sustained the Secretary’s de- 
nial of a hearing to appellant. 


It was error here to grant summary judgment to the 
Secretary. 
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POINT II 


The Secretary’s requirement that all citizens apply- 
ing for passports respond to the three questions on 
the new application form is not authorized by law. His 
refusal to issue a passport absent such response is 
arbitrary and capricious and violates due process. Con- 
sequently, the Secretary was not entitled to judgment 
as a matter of law; and the motion for summary judg- 
ment should have been denied. 


This action is quite unlike those in the Briehl ease and 
its companion Kent cas¢, supra. Unlike the situations in 
Kent and Briehl, where, as we shall show, the Department 
of State sought to justify its political inquiries bv first 
charging the applicants there with politically unorthodox 
associations, no charge whatever has been made against ap- 
pellant in this proceeding. And there is no rule which can 
justify the inclusion of the three political questions here 
involved in every passport application, of which there were 
some 600,000 in the past vear. 


In the Kent and Brichl cases, after the passport appli- 
cations were filed, specific allegations were made by the 
State Department against each of the applicants. It was 
only after such charges had been made, and only by reason 
thereof, that the applicants were requested to execute affi- 
davits with respect to Communist Party membership and 
to answer other questions purportedly responsive to those 
charges. Thus, in the Briehl case, Miss Knight’s affidavit 
seeking to justify the inquiry, sets forth the charges and 
refers to thern as— 


‘‘The reasons why I deemed it necessary and still 
deem it necessary, to require the plaintiff to execute, 
as a part of his application, an oath or affirmation 
as to past or present membership in the Communist 
Party * * * ’’ (J.A. in No. 13,317, p. 67). 


Similarly in the Kent case (J.A. in No. 13,297, p. 79). 
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The words ‘‘deem it necessary’’ in Miss Knight’s affi- 
davit were, of course, derived from § 51.142 of the Pass- 
port Regulations, which reads as follows: 


“*Oath or Affirmation by Applicant as to Member- 
ship in Communist Party. At any stage of the pro- 
ceedings in the Passport Division or before the 
Board, if it is deemed necessary, the applicant may 
be required, as a part of his application, to subscribe, 
under oath or affirmation, to a statement with respect 
to present or past membership in the Communist 
Party. If applicant states that he is a Communist, 
refusal of a passport in his case will be without fur- 
ther proceedings.’’ (Emphasis supplied) 


This Court held that Dr. Briehl and Mr. Kent were re- 
quired to admit or deny the allegations made by the State 
Department before they might be afforded an evidentiary 
hearing, findings, and a decision. The Court said: 


‘“In the case at bar Dr. Briehl was advised in writ- 
ing that it had been alleged he was a Communist. 
He was required to admit or deny that allegation 
under oath before the proceeding on his application 
would go further. * * * ’’ (248 F. 2d 561, 573). 


In further elaboration of this position, the Court stated: 


And: 


‘‘Our judicial process is that a party must plead 
before he is entitled to trial. There is nothing new 
or novel about that. Dr. Briehl says he is entitled 
to know his opponent’s evidence before he pleads. 
Under the rules of civil procedure, if a defendant 
party does not plead, a default judgment is entered 
against him. We know of no reason why Dr. Briehl 
should not be required to admit or deny the Secre- 
tary’s allegations before he gets an evidentiary 
hearing.’’ (zd. at 573-4; emphasis supplied). 


‘¢ * * * Tf he admits his opponent’s allegations of fact 
he gets no evidentiary hearing; he gets an oral argu- 
ment and perhaps a summary judgment against 
him’’ (7d. at 574). 
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In the present ease, no charges or allegations of any 
kind were made against appellant. Indeed, it is incon- 
ecivable that a responsible governmental department would 
go so far as to make charges of Communist Party mem- 
bership against an eminent citizen who had previously 
testified to the contrary under oath before a Congressional 
eommittee. And the hearing which appellant requested, 
which under the decisions of this Court and the District 
Court would have had to be quasi-judicial in character, 
would have served to dispel any doubts the Secretary may 
have had on this score. But the facts upon which any 
such doubts may have been based were never brought to 
light, and the appellant’s request for a hearing was denied. 


Instead, the Secretary has required that not only appel- 
lant but all other American passport applicants—some 
600,000 annually—execute ‘‘loyalty’’ oaths in the form of 
the three questions now set forth in the passport applica- 
tion. 


Apparently aware that these questions need statutory 
authority, the Secretary has cited two statutes, 22 U.S. C. 
$$ 211a and 213, and his regulations purporting to imple- 
ment these statutes. 


22 U.S. C. § 21la reads as follows: 


‘‘The Secretary of State may grant and issue pass- 
ports, . . . under such rules as the President shall 
designate and prescribe for and on behalf of the 
United States, and no other person shall grant, issue, 
or verify such passports.’’ 
The section refers to ‘‘such rules as the President shall 
designate and prescribe.’’ The rules of the President cur- 
rently in effect are set forth in Executive Order 7856, 
March 31, 1938, 22 C. F. R. §§ 51.75 et seq. They are, how- 
ever, only procedural in character; they do not authorize 
the Secretary to establish political classifications or to 
change the passport application forms by including poli- 
tical questions in such forms. 
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22 U.S. C. § 213 similarly falls short of supplying the 
necessary authority. That section reads as follows: 


‘‘Before a passport is issued to any person by or 
under authority of the United States such person 
shall subseribe to and submit a written application 
duly verified by his oath before a person authorized 
and empowered to administer oaths, which said 
application shall contain a true recital of each and 
every matter of fact which may be required by law 
or by any rules authorized by law to be stated as 
a prerequisite to the issuance of any such passport.’’ 
Before 22 U.S. C. § 213 ean properly be invoked, however, 
it must appear (a) that there is a ‘‘law’’ which requires 
that these questions be answered by each passport appli- 
eant, or (b) that there are ‘‘rules authorized by law’’ 
which require replies. 


(a) There is no law requiring the statement of such 
facts. The Internal Security Act of 1950, 50 U.S. C. §§ 781, 
785, occasionally referred to in this connection, establishes 
certain standards (which are notably different from those 
of the Secretary’s Passport Regulations), but it does not 
require any revelation of fact by the passport applicant, 
whether in the First Amendment area or otherwise. As 
the cases indicate, disclosure requirements in this area, 
wherever they have been upheld by the courts, have been 
sustained on the basis of specific legislative enactments. 
See, for example, Garner v. Board of Public Works, 341 
U. S. 716 (1951); American Communications Association 
v. Douds, 339 U.S. 382 (1950). 


(b) We next inquire whether there are ‘‘any rules 
authorized by law’’ which direct the recital of facts with 
respect to present or past membership in the Communist 
Party on an application for a passport. Preliminarily, we 
may note that it is our view that no statute authorizes the 
Secretary to make rules establishing classes of citizens 
or to require answers of the kind involved herein, under 
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any circumstances. Since this position, however, appears 
to have been rejected by this Court in the Briehl and Ken? 
eases, supra, we merely reserve the point here. For it is 
unnecessary to refer to that broad problem in order to 
determine the issue raised by the present appeal. 


The basis of the Court’s decisions in Briehl and Kent 
supra, to wit, the existence of an applicable rule supporting 
inquiry as to Communist Party membership, is totally 
lacking here. The rule relied upon in Kent and Briehl is 
§ 51.142 of the Passport Regulations, which reads as fol- 
lows: 


“Oath or Affirmation by Applicant as to Member- 
ship in Communist Party. At any stage of the pro- 
ceedings in the Passport Division or ‘before the 
Board, if it is deemed necessary, the applicant may 
be required, as a part of his application, to subscribe, 
under oath or affirmation, to a statement with re- 
spect to present or past membership in the Com- 
munist Party. If applicant states that he is a Com- 
munist, refusal of a passport in his ease will be 
without further proceedings.”’ 


That rule (assuming but not coneeding its statutory 
authority) plainly contemplates a prior determination by 
the Department of State that it is necessary, in the par- 
ticular case, that the passport applicant be required to 
execute a non-Communist affidavit. Henee, the demands 
for such affidavits in Briehl and Kent were based upon 
specific charges lodged by the Department against Dr. 
Briehl and Mr. Kent, and upon its determinations, in view 
of such charges, that non-Communist statements were 
necessary. 


Here, to the contrary, we have neither charges nor a 
determination of necessity. Instead, we have: 


(i) a passport application form, in effect since 
1956, which requires every applicant to state whether 
or not he is or has ever been a member of the Com- 
munist Party; 
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(ii) no rule authorizing an application form of 
that kind; and 


(iil) no rational basis for such a general inquisi- 
tion into the citizenry of the country. 


In other words, § 51.142 of the Passport Regulations is 
a rule of the Secretary which at most authorizes his agents 
to demand an affidavit in an individual case where the 
particular circumstances, in the view of the Secretary’s 
agents, justify such a demand. It is not a rule which 
warrants a change in the general passport application so 
that more than a half million Americans must take a ‘‘loy- 
alty’’ test of this invidious character. 


No exception can possibly be taken, of course, and ap- 
pellant took none, to the oath of allegiance which for many 
years, in this 1956 form and varied forms, has appeared 
on the passport application form and which states: 


‘¢* * * IT do solemnly swear that I will support and 
defend the Constitution of the United States against 
all enemies, foreign and domestic; that I will bear 
true faith and allegiance to the same; and that I 
take this obligation freely, without any mental reser- 
vations for the purpose of evasion; so help me God.”’ 


This the plaintiff swore to (J. A. 9). 


But a general inquisition into citizens’ political asso- 
ciations, including such associations at a time when their 
legality was undisputed (see, for example, Schware v. 
Board of Examiners, 353 U. S. 232 (1957) and Konigsberg 
v. State Bar of California, 353 U. 8. 252 (1957)) must be 
justified by something more than the general administra- 
tive decision of a passport agent. At the very least there 
must be a reason for the inquiry in the particular case; at 
the very least, a substantial danger to the community jus- 
tifying the inquiry. See Sweezy v. New Hampshire, 304 
U. S. 234 (1957) and Watkins v. United States, 354 U.S. 
178 (1957). Otherwise the oath to support the Constitution 
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might well be betrayed by a docile compliance with a 
requirement that breaches it. 


The disclosures here sought by the Secretary are thus 
unauthorized by statute or by regulation, and appellant’s 
refusal to make the disclosures could not give rise to any 
valid claim by the Seeretary that his application was in- 
complete. 


Summary judgment for the Secretary on the theory that 
the application was incomplete was therefore error. 


POINT III 


The District Court erroneously refused to permit 
the deposition noticed by appellant. 


As was noted above, the appellant served a notice to 
take the deposition of the Seeretary and of the Director 
of the Passport Office (J.A. 17). The principal objective 
of the notice was to determine what the true facts were with 
respect to the discrimination which, on information and be- 
lief, appellant alleged that the Secretary had committed. 
A further objective was to ascertain what facts, if any, the 
Secretary had in his possession concerning appellant which 
might have brought appellant within the classes of persons 
who under the Regulations were to be denied passports. 


On the Secretary’s motion, however, the deposition was 
quashed (J.A. 18, 32). This action, too, we submit, was 
error. Appellant was entitled to discovery on these points. 


A. The facts as to discrimination. 


If appellant’s information with respect to the discrimi- 
natory waiver of the questions in the application form was 
correct, then, as was pointed out in Point I, appellant would 
have been entitled to judgment. In fact, summary judg- 
ment in his favor would have been mandatory, once the 








facts were established. From this standpoint, discovery 
was essential to appellant’s case. As was pointed out by 
Pike and Fischer, Discovery against Federal Administra- 
tive Agencies, 56 Harv. L. R. 1125, 1126-7 (1943): 


(c *& oe @ 


the summary judgment is closely tied in with 
discovery, since judgment may be rendered on the 
basis of admissions made by the opposing party in 
depositions or answers to interrogatories or re- 
quests to admit * * *.”’ 


The evidence as to the discriminatory actions was 
available at first hand to the Secretary and to Miss Knight, 
and their depositions should have been allowed. The fact 
that they are government officers does not relieve them from 
the obligation to respond to discovery proceedings. In 
United States ex rel. Schlueter v. Watkins, 67 F. Supp. 556 
(S. D. N. Y¥. 1946), aff’d on other grounds, 158 F. 2d 853 
(2nd Cir., 1946), an alien enemy instituted habeas corpus 
proceedings to counter a proposed deportation by the gov- 
ernment. Holding that discovery against the government 
was proper, Judge Rifkiad said: 


.<*** True, the United States is not the plaintiff in 
such a proceeding, and hence cannot be said to waive 
the privilege by virtue of its instituting the action; 
but the United States did take the action, i.e., de- 
tained the petitioner, which is the subject of review. 
Moreover, the theory of waiver upon which the re- 
quirement of disclosure has been based seems to me 
to be the kind of useful fiction which the law invents 
to express an underlying public policy. That public 
policy is that a person should not be deprived of his 
liberty without giving him an opportunity to have 
access to material which might exculpate him. The 
considerations underlying such public policy are 
present in this case in abundance, since it involves 
deportation. * * * ’’ (at 561). 


United States v. Morgan, 313 U. 8S. 409 (1941), is no 
authority to the contrary. The Court there declared im- 
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proper an inquiry into the mental processes of the Seeretary 
of Agriculture, in which questions had been asked of him as 
to the extent and manner of his examination of the record 
and his reliance on his subordinates in arriving at a regu- 
latory: determination. Drawing an analogy between the 
judicial and the administrative processes in their decisional 
aspects, the Supreme Court said that the Secretary of 
Agriculture should not have been subjected to ‘‘this ex- 
amination.’’ 313 U. S. at 422. 


The similarity between court and administrator, how- 
ever, does not extend to inquiries of the character which 
appellant here sought to make. Discriminatory treatment 
by a eourt of litigants before it, e.g., by a failure to ob- 
serve the doctrine of stare decisis or res judicata, is a 
matter of public record. It can be readily determined by 
reference to papers in cases publicly adjudicated. No 
corresponding publicity attends discriminatory action in 
the granting and withholding of passport applications. 
Except for the happenstance that a press release was issued 
by a private organization and the further happenstance 
that appellant’s counsel chanced to see it, the facts con- 
cerning the discrimination complained of here would have 
remained forever buried in the vaults of the departmental 
files. ‘Only by discovery could the facts be determined. 


Furthermore, the inquiry sought did not at all relate 
to the mental processes of the Secretary or of the Director 
of the Passport Office. If, at the deposition, appellant had 
inquired into the reason for the discrimination rather than 
into its existence, the propriety of that specific inquiry 
might have been challenged. But the deposition was of 
course never allowed to reach that stage. 


We may freely grant that an inquiry cannot be made 
into an administrator’s mental processes. We may grant 
also that inquiry cannot be made into facts—like the matter 
of reliance on subordinates—which, even if established, are 
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of no legal consequence. But an inquiry into facts dehors 
the record, which if established invalidate an administra- 
tive decision and are thus of great legal consequence, is 
clearly permissible. 


Thus, in an earlier Morgan ease, Morgan v. United 
States, 304 U. S. 1, 18 (1938), the Supreme Court agreed 
that the mental processes of the Seeretary of Agriculture 
in reaching his conclusion could not be probed ‘‘if he gave 
the hearing which the law required.’’ Obviously, the fac- 
tual question of whether a legal hearing had been afforded, 
if not determinable from the record, would be a proper 
subject for discovery. And in Cupples Company Manu- 
facturers v. N.L.R.B., 103 F. 2d 953 (8th Cire., 1939), where 
the Cireuit Court ruled out inquiry into the Board’s re- 
liance on subordinates in the decisional process, it took 
pains to sustain the judicial power to inquire into the 
validity of the procedures by which an administrative de- 
termination was reached, so that if the procedures were 
invalid, the litigant could have his remedy. The Court 
said (at 955-956) : 


‘¢* * * we think as a court of equity in review of the 
proceedings of the Board, this court has power and 
the duty to pursue inquiry as to the method of deci- 
sion... In fact, it might be necessary that it so 
proceed to prevent a failure of justice.* * * ’’ 


If our conclusion in Point I above that discriminatory 
and ad hoc administration of the passport application form 
rendered unconstitutional the treatment accorded the ap- 
pellant here, clearly an inquiry into these facts was ‘‘rele- 
vant to the subject matter involved in the pending action,’’ 
F. R. C. P. Rule 26(b), and should have been permitted. 


B. The facts as to appellant. 


Correspondingly, if our contentions in Point IL are 
valid, a passport could not be denied to appellant in the 
absence of facts showing him to be within the classes to 
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whom, under the Passport Regulations, a passport could 
be denied. For this purpose, too, under the authorities 
eited above, an inquiry not into the Seeretary’s mental 
processes but into the facts, if any, available to the De- 
partment concerning appellant, corresponding in character 
to those disclosed to the applicants in the Kent and Briehl 
cases, Was completely proper. For if such faets were lack- 
ing, no legal basis existed, even assuming the validity of 
the regulations, to withhold appellant’s passport. 


From this standpoint, too, it was error to deny the dis- 
covery which appellant sought. 


POINT IV 


An American citizen’s request for a passport is not 
an application for a “license”. It relates to the exer- 
cise of the constitutional right to travel and of consti- 
tutional rights under the First Amendment which are 
not subject to being licensed in the ordinary sense. 


The Secretary below attempted to assimilate the issue 
here to a licensing problem. He contended that ‘‘one who 
applies to duly constituted authorities for a license, permit 
or other authorization for the exercise of a right or privi- 
lege [must] comply with the basie procedural requirements 
of the statute or regulation under which the license or per- 
mit is Sought’’, citing Corpus Juris Secundum and State 
cases. 


Such an argument is clearly without merit: 


A. It does not meet the contentions advanced in Points 
I and II that the exaction of answers from appellant is 
discriminatory, and that the specifie questions here In issue 
are unlawful. 


B. It is a misnomer to talk about the right to travel 
in terms of ‘‘license’’. This is not an application for 
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authority to practice medicine, for example, where to pre- 
vent a fraud on the public a demonstration of technical 
competence is required. Here, appellant seeks to exercise 
a fundamental, natural right to travel, which he shares with 
all citizens. 





C. This Court has in any event disposed of licensing 
as a relevant coneept in Stewart v. Dulles, — App. D. C. 
—, 248 F. 2d 602 (1957), decided subsequent to the ruling 
in Briehl and Kent, supra. 


In Stewart, unlike the situation here, detailed allega- 
tions under the Regulations had heen made by the Seere- 
tary of State against Donald Ogden Stewart, an American 
playwright and author, resident in England. The Scere- 
tary claimed the right to an affidavit from Stewart under 
§ 51.142 of the Regulations (supra, p. 24). Stewart declined 
to comply with that section of the Regulations. Instead, he 
filed an affidavit stating: 


‘¢¢1. Tam not a member of the Communist Party 
or the Communist Political Association; nor have I 
recently terminated membership in the said organi- 
zations; nor have I been a member of the said organ- 
izations at any time during the past fifteen years. 


‘«¢2. Tam not engaged in activities which, so far 
as I know, or have reason to believe, support the 
Communist movement. 


‘¢ <3. T am not residing or remaining abroad for 
the purpose of engaging in activities which, so far 
as I know or have reason to believe, will advance the 
Communist movement. 


‘¢ «4. T am not engaged in activities abroad nor 
will I engage in activities abroad which, so far as I 
know or have reason to believe, have violated or will 
violate the laws of the United States or which have 
been or will be prejudicial to the orderly conduct of 
the foreign relations of the United States; or which 
otherwise have been or will be prejudicial to the in- 
terests of the United States.’ ’’ (Stewart v. Dulles, 
supra, at 603.) 
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In the words of this Court: 


‘“‘The State Department held this affidavit failed to 
meet the requirement of the regulation which laid 
down a prerequisite to a hearing and final decision. 
It declined to give Stewart’s application further con- 
sideration’’ (zd. at 603-604). 


Despite Stewart’s refusal to comply with the terms of 
the regulation, the District Court nevertheless ordered 
that the Sceretary grant Mr. Stewart a quasi-judicial hear- 
ing and a decision based upon findings. The Department 
appealed to this Court which, with modification not perti- 
nent to the issues here, affirmed the order. 


The decision to affirm was by a six to three vote, was 
made per curiam, and was accompanied by two concurring 
opinions. It is obvious from an examination of the opinions 
that several of the majority judges had different reasons 
for the affirmance. The significance of the decision for the 
present case is that the Court declined to treat the appli- 
cation for a passport as an application for a license, de- 
clined to require Stewart to comply with the regulations, 
and held that he was entitled to a hearing, findings and a 
decision. This result certainly follows here where, unlike 
the Stewart case, no charges had heen made against appel- 
lant requiring him to file an affidavit even of the limited 
type involved in the Stewart ease. 


D. Further, persons who have executed ‘‘complete’’ 
passport applications or submitted affidavits as to non- 
Communist membership in connection with their applica- 
tions have been denied passports despite the fact that their 
sworn statements have not been challenged. This includes 
such persons as Dr. Otto Nathan, executor of the estate of 
Albert Einstein, and Dr. Linus Pauling, Nobel Prize win- 
ner. In this respect too, this ‘‘ passport application’’ is con- 
sequently very different from an ordinary ‘‘license’’, where 


completion of the application form results in the grant of 


a license. 
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E. Finally and most important, this is an inquiry in 
the First Amendment area. We know of no “‘license’’ ap- 
plication which has been upheld where it has invaded this 
particular area. The standards here applicable are quite 
different from those where the inquiry is in such areas as 
authority to operate broadeasting stations, or to exercise 
public utility functions, and even membership in the Bar. 
Kongsberg v. State Bar of California, supra. In none of 
such areas may the inquiry relate to matters of association. 
Whatever may be the right of government in these other 
areas, when the First Amendment area is reached it needs 
more than the appellation ‘‘license’’ to justify this kind 
of inquiry. 


POINT V 


The passport regulations by which the Secretary 
seeks to justify his refusal to issue a passport to appel- 
lant or to accord him a hearing on his passport appli- 
cation are not authorized by statute, conflict with the 
congressional intent, and violate constitutional inhibi- 
tions. 


As previously indicated, the Seeretary is not entitled 
to a judgment in this case for certain additional reasons 
which, however, have been advanced by the plaintiffs and 
rejected by this Court in the Briehl and Kent cases. Since 
it would serve no purpose to diseuss these additional points 
extensively, we state them summarily, in order to reserve 
our position on them. 


A. The Secretary is authorized neither by statute, nor 
by any rule lawfully promulgated pursuant to statute, to 
require applicants for passports to answer questions relat- 
ing to membership in the Communist Party as a prerequi- 
site to the issuance of passports. 


22 U.S. C. §§ 211a, 213; 
8 U.S. C. § 1185; 
Executive Order No. 7856 (1938). 
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B. The requirement imposed by the Secretary that pass- 
port applicants answer questions relating to membership 
in the Communist Party as a prerequisite to the issuance 
of passports is not authorized by statute and is in con- 
flict with the Congressional intent expressed in pertinent 
legislation. 


1. Such a requirement is not authorized by statute. 


22 U.S.C. §211a; 

8 U.S. C. § 1185; 

Executive Order No. 7856, supra; 

See Opinions of Judges Bazelon, Edgerton and 
Fahy, dissenting in Briehl v. Dulles, supra, — 
App. D. C. —, 248 F. 2d at 582, 596, 597. 


2. Such a requirement is in conflict with the Congres- 
sional intent. 


a. It denies, restricts and impairs the right of expatri- 
ation in violation of the Congressional declaration that any 
eurtailment of that right is ‘‘ineonsistent with the funda- 
mental principles of this government.’’ 


15 Stat. 223-224 (1868), R. S. § 1999, 8 U.S. C. 
800 (1940) ; 

Savorgnan v. United States, 338 U. S. 491, 498, 
n. 11 (1950) ; 

See Opinion of Judge Bazelon, dissenting, in Briehl 
v. Dulles, supra, — App. D. C. —, 248 F. 2d at 

b. It conflicts with the provisions relating to passport 
issuance embodied in the Internal Security Act of 1950. 

50 U.S. C. § 785; 

See Opinion of Judge Bazclon, dissenting, in Briehl 
v. Dulles, supra, — App. D. C. —, 248 F. 2d at 
583. 
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ce. The Secretary is subject to the specific terms of the 
laws and standards imposed by the Congress, including 
the procedure and timetable for putting them in operation. 


United States v. Symonds, 120 U. S. 46, 49-50 
(1887) ; 

See also, Manhattan General Equipment Co. vy. 
Commissioner, 297 U. S. 129 (1936); 

Miller v. United States, 294 U.S. 435 (1935) ; 

Campbell v. Galeno Chemical Co., 281 U. S. 599 
(1930) ; 

Merritt v. Welsh, 104 U. S. 694 (1881). 


C. The Passport Regulations of the Secretary (22 
C. F. R. §§ 51.185-51.143, 51.151-51.170, 53.1-53.9), to the 
extent they contemplate or provide for refusal to issue a 
passport by reason either (1) of the passport applicant’s 
declination to answer questions relating to Communist 
Party membership, or (2) of the passport applicant’s 
membership in the Communist Party—are not authorized 
by statute and are in conflict with the Congressional intent 
expressed in pertinent legislation. Authorities cited in 
Point B(1) and (2), supra. 


D. To construe the pertinent statutes so as to authorize 
the Secretary to impose the requirement referred to above, 
or to refuse to issue passports for the reasons referred to 
above, would render such statutes invalid as delegations of 
legislative power in violation of the Constitution. 


Wayman v. Southard, 10 Wheat. (23 U. 8.) 1, 
43 (1825) ; 

Sunshine Anthracite Coal Co. v. Adkins, 310 U.S. 
381, 398 (1940) ; 

United States v. Rock Royal Cooperative, 307 
U.S. B33, 5v6 (1939); . 

Williams v. Fears, 179 U. S. 270, 274 (1900) ; 

Saia v. New York, 334 U. S. 558, 560 (1948) ; 

Cantwell v. Connecticut, 310 U. S. 296 (1940) ; 
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Lovell v. Griffin, 303 U.S. 444 (1938) ; 

Hague v. C.I.0., 307 U. S. 496 (1939) ; 

Niemotko v. Maryland, 340 U. S. 268, 271 (1951) ; 
Burstyn v. Wilson, 343 U. S. 495 (1952). 


#. The refusal of the Secretary to act on plaintiff’s 
passport application and to issue a passport to him is 
unlawful: 


1. It violates plaintiff’s rights and privileges under 
the First Amendment. 


American Communications Association v. Douds, 
339 U. S. 382, 391 (1950) ; 

Bridges v. Wixon, 326 U. S. 185 (1945) ; 

Thomas v. Collins, 323 U. S. 516 (19435) ; 

Cf. Konigsberg v. State Bar of California, 353 
U. S. 252 (1957). 


2. It deprives plaintiff of liberty and property with- 
out due process, in violation of the Fifth Amendment. 


Ex parte Garland, 71 U. S. 333 (1867); 

Cummings v. Missouri, 711 U. S. 277 (1867); 

Pierce v. Carskadon, 83 U. S. 234 (1873); 

Philadelphia Co. v. Securities and Exchange Com- 
mission, 84 U.S. App. D. C. 73, 175 F. 2d 808 
(1948); vacated and dismissed as moot on 
joint motion of parties, 337 U. S. 901 (1949); 

Goodyear Synthetic Rubber Corp. v. Department 
of Industrial Relations, 122 N. E. 2d 503 (Ohio, 
1954) ; 

See Rudder v. United States, 96 U.S. App. D. C. 
329, 226 F. 2d 51 (1951). 


3. It constitutes a bill of attainder, in violation of 
Article I, §9 of the Constitution. 


Ex parte Garland, supra; 
Cummings v. Missouri, supra. 
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F. The Passport Regulations of the Secretary violate 
the inhibitions of the First and Fifth Amendments: 


Cases cited supra, Point D(1); 

Morgan v. United States, 304 U. S. 1, 18 (1938) ; 

Ohio Bell Telephone Co. v. Public Utilities Com- 
mission, 301 U. S. 292, 302-304 (1937) ; 

Lloyd Sabaudo S.A. v. Elting, 287 U. S. 329, 335- 
336 (1932) ; 

United States v. Abilene and S. R. Co., 265 U. S. 
274, 288-289 (1924) ; 

Parker v. Lester, 227 F. 2d 708 (9th Cir., 1955). 


CONCLUSION 
For the foregoing reasons, the judgment of the Dis- 


trict Court should be reversed, and the plaintiff should 
be permitted to take the deposition which that court 


has quashed. 


Respectfully submitted, 


LeonarD B. Boupry, 
Harry J. Rann, 
Attorneys for Appellant. 


SamMvueL M. Koenicssere, 
of Counsel. 
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COUNTERSTATEMENT OF THE QUESTIONS PRESENTED 


1. Whether the instant case is distinguishable from 
Briehi v. Dulles, App. D.C. , 248 F. 2d 561, so as to 
require a different result, on the ground that, whereas in 
Briehl the Secretary made an ad hoc demand upon the pass- 
port applicant (who had previously filed a completely filled 
out application form) that, as a condition of the further 
processing of his application, he supply an affidavit stating 
whether or not he was or ever had been a member of the 
Communist Party (the Secretary explaining that allega- 
tions had been made that the applicant was a Party 
member), here the application form itself required each 
applicant to state whether or not he was or ever had been 
a Party member and the Secretary advised appellant (who 
had filed a form in which he declined to answer the ‘‘Com- 
munist Party’’ questions) that he would not further process 
the application because it was ‘‘incomplete.”’ 

2. Whether, by virtue of the fact that in individual in- 
stances, for reasons satisfactory to the Secretary, passports 
had been issued to other applicants who had declined to 
answer the ‘‘Communist Party’’ questions (on grounds 
of ‘‘eonscientious scruple’’ and ‘‘personal religious con- 
viction’’), appellant was likewise entitled as of mght to 
have his application processed notwithstanding his 
declination to answer these questions. 
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No. 14,364 
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Joun Foster Duuves, SecrETARY oF STATE, APPELLEE 
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FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from a summary judgment entered in 
appellee’s favor on January 21, 1958 (J.A. 39), dismissing 
a suit for a declaratory judgment declaring appellant to 
be entitled to a passport and for an injunction enjoining the 
continued refusal by appellee to issue him one (J.A. 2-4). 

The pertinent facts are as follows: 


On March 20, 1957, appellant applied for a passport to 
travel to and in England and several continental European 
countries, including the U.S.S.R., Yugoslavia, and Poland 
(J.A. 5-6). Among the questions asked on the passport 
application form were whether the applicant was (as of the 
time of executing the application), and whether he had ever 
been, a member of the Communist Party (J.A. 6). Appel- 
lant left blank the spaces provided for answers to these 
questions, and appended to his application a statement that 
he ‘‘decline[d] to answer the questions as to membership 
in the Communist Party’’ on the ground that he believed 
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that ‘‘every American citizen has a natural right to travel, 
regardless of his political or economic views”’ and that ‘‘it 
is unconstitutional for the U.S. State Department to ask 
passport applicants such questions and require answers”’ 
(Fae the 

On March 27, 1957, the Director of the Passport Office of 
the Department of State, Miss Frances G. Knight, advised 
appellant that the Department could not act upon his 
application because it was ‘‘incomplete’’ (J.A. 11). In her 
letter Miss Knight called appellant’s attention to 22 U.S.C. 
213, requiring that, before any passport may be issued to 
any person by or under the authority of the United States, 
the applicant submit a written application containing ‘‘a 
true recital of each and every matter of fact which may be 
required by law or by any rule authorized by law to be 
stated as a prerequisite to the issuance of any such pass- 
port,’’ and to Section 51.134 of the Passport Regulations 
(22 C.F.R. § 51.134), providing that ‘‘[a]pplications for 
passports should be made on the most recent form or forms 
prepared by the Department of State and should contain 
complete information called for in such form or forms’’ 
(J.A. 10-11). 

On April 19, 1957, appellant requested ‘‘a hearing and 
final decision regarding my application for a passport’’ 
(J.A. 26). In reply, Miss Knight, on April 26, pointed out 
to appellant that whereas, in the event of a tentative denial 
of an application for a passport, an informal hearing was 
granted by the Passport Office, followed by procedures for 
appeal to the Board of Passport Appeals in the event of an 
adverse decision and ultimate decision by the Secretary, it 
was not possible to comply with appellant’s request for a 
hearing and a final decision because his application was 
incomplete (J.A. 27). 

Following a further exchange of correspondence between 
the Passport Office and appellant’s attorney, in which 
the latter renewed appellant’s request for a hearing 
(J.A. 12) and the Passport Office reiterated its position 
that a hearing was premature (J.A. 13-14), appellant, 
on June 18, 1957, filed the instant suit (J.A. 2-4), in which 
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he alleged that the Passport Regulations of the Secretary 
of State (22 C.F.R. § 51.135 et seq.), ‘‘purportedly pursuant 
to which defendant refuses to grant plaintiff’s application 
for a passport,’’ are invalid (J.A. 3). Appellee’s answer 
(J.A. 14-16), referring to appellant’s failure to complete 
his application for a passport (J.A. 15) and to his 
‘‘fail[ure] to exhaust his administrative remedies’’ (J.A. 
14), contended that the complaint failed to state a cause 
of action (J.A. 14). 

On November 4, 1957, appellant served on appellee 
and Miss Knight a ‘‘Notice of Deposition’’ notifying 
them that he would ‘‘take the[ir] deposition[s] * * * 
upon oral examination, for the purpose of discovery and 
for use as evidence’’ in the pending action (J.A. 17). 
A motion by appellee to quash the taking of these de- 
positions (J.A. 18) was subsequently granted (J.A. 32).? 

On November 21, 1957, appellee moved for summary 
judgment (J.A. 19). In an affidavit in support of the 
motion (J.A. 20-22), Miss Knight, after reviewing the his- 
tory of the proceedings, stated that ‘‘[t]o date plaintiff 
has not completed the required application, and I still deem 
it necessary for the plaintiff to complete the required ap- 
plication form before I can further process his application 
for a passport’’ (J.A. 22). 

In opposing appellee’s motion, appellant filed an affidavit 
(J.A. 33-34) in which he stated, on information and belief, 
that ‘‘the Department of State has acted on passport 
applications filed by citizen applicants other than myself 
who likewise have declined to answer those very questions 
[relating to membership in the Communist Party], and 
that, notwithstanding such declination, the Department of 
State has issued passports in response to such applica- 


1 Previously thereto, on October 31, 1957, appellant had moved 
for summary judgment on the ground that there was “no genuine 
issue as to any material fact” and that appellant was “entitled to 
judgment as a matter of law.” However, this motion was with- 
drawn without prejudice on November 13, 1957. 

2 Further details of the proceedings connected with the “Notice 
of Deposition” appear in the Argument, infra, pp. 13-15, where it is 
discussed in connection with one of appellant’s contentions. 
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tions,’’ with the asserted consequence that ‘‘the refusal of 
the Department to act on my passport application and of 
the Secretary to issue a passport to me constitute an unlaw- 
ful discrimination against me’”’ (J.A. 34). 

In a similar affidavit (J.A. 35-36), likewise based on in- 
formation and belief, appellant’s attorney, Leonard Boudin, 
stated that he was informed that ‘‘the Department of State 
had acted upon and granted the passport applications of 
several members of the Society of Friends’’ who had refused 
to answer the ‘‘questions on the application form relating 
to Communist Party membership’’ (J.A. 35). ‘‘In response 
to my inquiry,’’ Boudin’s affidavit further stated, ‘‘the 
American Friends Service Committee has advised me that 
the information which I had received is correct and that; in 
fact, passport applications filed by members of the Society 
of Friends, in which applications those persons have re- 
fused to respond to the questions relating to Communist 
Party membership, have been processed and granted by the 
Department of State’’ (zbid.). Attached to the affidavit was 
a copy of a statement made to the press by the American 
Friends Service Committee on December 9, 1957, which the 
Committee had sent to Boudin in further response to his 
inquiry (J.A. 37-39). In the statement reference was made 
to the eases of some five or six members of the Society of 
Friends who, because of ‘‘conscientious scruples’’ (J.A. 37) 
and ‘‘personal religious conviction’’ (J.A. 38), had refused 
to answer the ‘‘Communist Party’’ questions on the pass- 
port application forms but who had nevertheless ‘‘received 
their passports’’ (2bid.). 

On January 21, 1958, summary judgment for appellee 
was granted (J.A. 39). 


SUMMARY OF ARGUMENT 
I 


The instant case is substantially governed by Briehl v. 
Dulles, —— App. D.C. ——, 248 F. 2d 561. 


A. In Briehl, the Secretary’s demand that Dr. Briehl sub- 
mit an affidavit admitting or denying Party membership 
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was on an ad hoc basis; the passport application form itself 
did not contain a question or questions designed to elicit 
whether the applicant was a Party member. Here, the 
application form itself asked the pertinent questions. But 
there is nothing in Briehl which suggests that whether the 
Secretary asks the question specially of an individual ap- 
plicant, after submission of the application and on the basis 
of specific allegations of Party membership, or whether the 
question is asked at the threshold of the passport-issuance 
process, 2.e., in the application form itself, is of decisive or 
controlling significance. The language of the prevailing 
opinions indicates, rather, quite the contrary. Since the 
purpose of the Communist Party questions in either case 
is to guard against the issuance of passports to members 
of the Communist Party, asking the questions in the ap- 
plication form is simply a more effective and methodical 
way of accomplishing that objective. 

B. The Secretary does not lack power under the govern- 
ing statutes and rules to ask the Communist Party 


questions in the application form. Section 51.135 of the 
Passport Regulations (22 C.F.R. § 51.135), forbidding the 
issuance of passports to, among others, persons who are 
members of the Communist Party, makes the asking of the 
questions at the outset, in the application form itself, clearly 
reasonable and therefore valid. 


C. The fact that the Secretary may, in individual cases, 
involving unusual circumstances, and for reasons satis- 
factory to him, relax his own generally applicable rule 
against processing incomplete application forms does not 
make the rule unconstitutional as to persons in respect of 
whom it is enforced. The Secretary in effect ‘‘waived’’ the 
answering of the Communist Party questions by several 
members of the Society of Friends, in whose cases he pre- 
sumably was satisfied that there was no need to demand 
answers in order to fulfill the purposes of the law pursuant 
to which the questions were placed in the application forms. 
These isolated instances of ‘‘waiver’’ fall far short of 
establishing that appellant has been denied due process of 
law. He has not been discriminated against; it is simply a 
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case of others’ receiving a special favor, of which he has no 
standing to complain. Not all applicants were required to 
submit affidavits as to Communist Party membership in 
Briehl, yet the validity of the demand on Dr. Briehl for an 
affidavit was sustained. There is no sound reason for 
reaching a different result here. 


II 


The quashing of the taking of the depositions of the 
Secretary of State and the Director of the Passport Office 
was not error. Appellant’s objective in seeking these 
depositions was to ascertain whether passports had been 
issued to other persons who had refrained from answering 
the Communist Party questions, and to learn what in- 
formation the Secretary had concerning appellant which 
might bring him within a class of persons to whom under 
the Regulations passports were to be denied. With respect 
to the first point, the essential facts, which are not in 
dispute, are in our view irrelevant. And appellant had no 
right to the other information, at least until he completed 
his application by answering the Communist Party 
questions. 


ARGUMENT 
I 
The Instant Case Is Substantially Governed by Briehl v. Dulles 
In Briehl v. Dulles, —— App. D. C. ——, 248 F. 2d 561,’ 


this Court held that it was within the power of the Secre- 
tary of State under the governing statutes and regulations 
to require of an applicant for a passport against whom 
there were pending allegations of Communist Party 
membership that he state under oath whether or not he is 
a Party member as a condition of the issuance of the pass- 
port sought or the further processing of the application. 


3See also Kent v. Dulles, —— App. D.C. ——, 248 F. 2d 600, 
involving issues “identical with the issues in” Briehl and decided 
in the same manner. Both decisions are presently pending on writ 
of certiorari, No. 481, this Term. 
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We submit that the instant case, contrary to the sev- 
eral contentions advanced by appellant (Br. 9-26, 30-33), 
is substantially governed by Briehl; that, in other words, 
the differences between the two cases are not of a type 
to require a different result in the case at bar. 

A. In Briehl, the Secretary’s demand for an affidavit 
admitting or denying Party membership was on an ad 
hoc basis. That is to say, it was addressed specially to 
Briehl; the passport application form itself did not at 
that time contain a question or questions designed to 
elicit whether the applicant was a Party member. Here, 
the passport application form itself asked the pertinent 
questions. But there is nothing in Briehl, we submit, 
which suggests that whether the Secretary asks the ques- 
tion specially of an individual applicant, after submission 
of the application and on the basis of specific allegations 
of Party membership, or whether the question is asked 
at the threshold of the passport-issuance process, 2.e., 
in the application form itself, is of decisive or controlling 
significance. On the contrary, the following epitomization 
by the Court of the basis of its Brichl holding completely 
refutes, we think, the idea that the precise time at which 
or circumstances under which the Secretary poses the ques- 
tion might be determinative of his power to do so (—— 
App. D. C. at ——, 248 F. 2d at 576): 


Analyzed to its underlying elements the critical 
problem in the case before us is simply whether the 
Secretary of State may decline to issue a passport 
to a person who refuses to admit or deny that he 
is a member of the Communist Party. We think he 
may. Or to state the problem in different terms, 
it is whether membership in or adherence to the 
Communist Party is a valid subject of inquiry pre- 
requisite to the issuance of a passport under world 
conditions. We think it is. 


Certainly there is nothing in this language to support 
appellant’s theory that, whereas the Secretary may ask 
the question of an individual applicant against whom 
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there are pending Party membership charges after the 
latter has submitted his application (Briehl), the Sec- 
retary may not ask the same question of all applicants 
in the application form itself. 

The baselessness of appellant’s attempted distinction 
of Briehl is further confirmed by the following obser- 
vations of the Court in that case (—— App. D. C. at —, 
248 F. 2d at 574): 


Moreover Dr. Briehl is an applicant. There is 
nothing new or novel about requiring an applicant 
for a permit or a license to supply pertinent infor- 
mation under oath. Applicants for radio licenses 
and air route certificates must do so, and applicants 
for marriage licenses, voting privileges, and business 
permits must also. And, failing to supply the re- 
quired data, the applicant cannot exercise his right. 
We know of no reason why an application for a 
passport should not be treated by the usual rules 
pertaining to applications. If Communist Party 
affiliations are pertinent to the Secretary’s decision 
upon the possible consequences or complications of 
an applicant’s presence in foreign countries or his 
roving about foreign areas in present world condi- 
tions, we see no reason why Communist affiliations 
should not be part of the data required by the applica- 
tion. [Emphasis supplied] 4 


To the same effect is the observation of Judge Wash- 
ington in his concurring opinion in Briehl that one 
who refuses to furnish an affidavit of the type which 
was required of Dr. Briehl ‘‘fails to complete his appli- 
eation”’ ( App. D. C. at , 2448 F. 2d at 577). And 


* The quoted passage likewise completely refutes appellant’s con- 
tention (Br. 30-33) that an application for a passport is not com- 
parable to an application for a “license.” Stewart v. Dulles, 
—— App. D.C. , 248 F. 2d 602, which appellant cites as au- 
thority for his contention that an application for a passport is 
essentially unlike am application for a license (Br. 31-32), is in no 
way inconsistent with the passage from Briehl. 
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see § 51.74 of the Passport Regulations (22 C.F.R. $51.74) 
(which Judge Washington refers to in footnote 4 of his 
opinion), providing that ‘‘[a]ny affidavit which may be 
required under the rules * * * shall be considered as, 
and become, a part of the application.’’ 

Neither is there any basis in reason or logic for the 
distinction which appellant seeks to draw between this 
case and Briehl. The purpose of the Communist Party 
questions in either case is to guard against the possibility 
(to state the matter in its simplest terms) of a present 
member of the Communist Party receiving a passport— 
an objective which this Court in Briehl held to be, under 
present world conditions, entirely legitimate. ——— App. 
D. C. at ——, 248 F. 2d at 575. Asking the question 
in limine, in the passport application itself, is simply 
a more effective and methodical way of accomplishing 
that objective. It is designed to screen at the threshold 
any passport applicant who is a Party member, so that 
the success of the objective of withholding passports from 
all Party members will not hinge upon the fortuitous 
circumstance of what information the Secretary may 
happen to have in his files as to the Party membership 
or associations of a given applicant. 

B. Appellant argues, however, that, whatever may be 
the logic of asking the question at the threshold, z.e., in 
the application form itself, the Secretary lacks power 
under the governing statutes and rules to ask such a 
question in the application form (Br. 20-26). The con- 
tention is clearly insubstantial: 

As appellant concedes (Br. 23), Congress itself has 
required, in 22 U.S.C. 213, that, ‘‘[bJefore a passport 
is issued to any person by or under authority of the 
United States,’’ such person subscribe to and submit 
‘‘a written application duly verified by his oath,’’ con- 
taining ‘‘a true recital of each and every matter of fact 
which may be required by law or by any rules authorized 
by law to be stated as a prerequisite to the issuance of 
any such passport.’’ Section 51.77 of the President’s 
Passport Regulations (22 C.F.R. § 51.77) confers upon 
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the Secretary of State the general power to make regu- 
lations on the subject of passports, and Section 51.135 
of the Secretary’s Regulations (22 C.F.R. § 51.135) forbids 
the issuance of passports to, among others, ‘‘[p]Jersons 
who are members of the Communist Party.’’ It was 
obviously a reasonable implementation of the latter pro- 
hibition to include in the passport application form itself 
the Party membership questions here in issue.°® 

C. Nor, it is submitted, does the fact that the Secretary 
may, in individual cases, involving unusual circumstances, 
and for reasons believed sufficient by him, relax his own 
generally applicable rule that incomplete passport appli- 
cations will not be processed render the rule unconstitu- 
tional, as appellant argues (Br. 9-19), as to all persons in 
respect of whom it is enforced. The handful of members 
of the Society of Friends to whom, it appears, passports 
were issued notwithstanding their declination to answer 
the Communist Party questions (see supra, p. 4) based 
their refusals to answer on grounds of ‘‘conscientious 
scruples’’ and ‘‘personal religious conviction’’ (J.A. 37, 
38). Conscientious objection and religious scruple have 
traditionally been deemed, and constitutionally so, an ade- 
quate basis for the discriminative enforcement of laws and 
regulations having otherwise general applicability.? The 


>See also § 51.134 (22 C.F.R. § 51.134), providing that “[a]ppli- 
cation for passports should be made on the most recent form or 
forms prepared by the Department of State and should contain 
complete information called for in such form or forms.” 

6 Anpellant’s suggestion that he too based his refusal to answer 
the Communist Party questions on grounds of religious scruple 
(Br. 18-19) is not borne out by the record. His sharply worded 
letter to the Secretary (J.A. 30-32) gave no indication that he was 
acting on the basis of religious scruple, but, rather, that he was 
acting on broad constitutional grounds. 

7 Cf. Selective Draft Law Cases, 245 U.S. 366, 389-390 (selective 
service) ; United States v. Bendik, 220 F. 2d 249, 251-252 (C.A. 2) 
(selective service); Clark v. United States, 236 F. 2d 13, 23-24 
(C.A. 9), certiorari denied, 352 U.S. 882 (same) ; Hopper v. United 
States, 142 F. 2d 181, 186 (C.A. 9) (same); Barnette v. West 
Virginia State Board of Education, 47 F. Supp. 251 (S.D. W.Va.), 
affirmed on other grounds, 319 U.S. 624 (saluting the flag) ; United 
States v. Hulgard, 52 F. Supp. 612 (E.D. Wash.) (serving as juror). 
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Secretary in effect ‘‘waived’’ the answering of the Com- 
munist Party questions by these Friends. In doing so, he 
was presumably satisfied that there was no need to exact 
answers in their cases in order to fulfill the purposes of the 
law pursuant to which the questions in issue were inserted 
in the application forms. In appellant’s case, on the other 
hand, religious scruple was not advanced as a reason for 
refusing to answer (see fn. 6, supra), and the Secretary 
was evidently not satisfied that he could waive answers to 
these questions and still meet those purposes.® 


It is submitted that these isolated instances of discretion- 
ary executive action, by which the Secretary ‘‘waived,’’ as 
it were, in the particular circumstances reflected in the 
record, and for reasons satisfactory to him, the Depart- 
ment’s rule and policy pursuant to which, in all ordinary 
cases, passport application forms are required to be com- 
pletely filled out before they will be processed, fall far 
short of establishing that appellant has been deprived of 
the basic elements of due process of law * by being required 


8 Appellant has been publicly identified by at least two persons 
as having been a member of the Communist Party (Hearings be- 
fore the Subcommittee to Investigate the Administration of the 
Internal Security Act and Other Internal Security Laws of the 
Senate Committee on the Judiciary, 82d Cong., Ist sess., on the 
Institute of Pacific Relations, pp. 267-268, 673-674; see also S. Rept. 
No. 2050, 82d Cong., 2d sess., p. 155). For a partial listing of his 
numerous “front” associations, see S. Rept. No. 2050, supra, p. 155, 
and H. Rept. No. 2, 76th Cong., Ist sess., p. 78. 

® Appellant has the heavy burden of establishing that he has 
been deprived of due process under the Fifth Amendment. The 
various state “equal protection” cases on which he so heavily relies 
(Br. 10, 12-16) are inapposite since, as the Supreme Court and this 
Court have time and again had occasion to remind, “[t]he Fifth 
Amendment unlike the Fourteenth has no equa! protection clause.” 
Steward Machine Co. v. Davis, 301 U.S. 548, 584; Hirabayashi v. 
United States, 320 U.S. 81, 100; Detroit Bank v. United States, 317 
US. 329, 337; Helvering v. Lerner Stores Co., 314 U.S. 463, 468; 
Sunshine Coal Co. v. Adkins, 310 US. 381, 401; Currin v. Wallace, 
306 U.S. 1, 14; LaBelle Iron Works v. United States, 256 U.S. 377, 
392; Kendrick v. Umted States, 99 App. D.C. 173, 175, 238 F. 2d 
34, 36; Neild v. District of Columbia, 71 App. D.C. 306, 316-318, 
110 F. 2d 246, 256-258. These cases teach that, while discrimina- 
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to make his application conform to the generally obtaining 
rule applicable to applicants as a whole. It is not as though 
appellant had been personally discriminated against by 
having applied to him a policy or practice or treatment not 
applied to applicants generally. This, and only this, was 
the sort of situation which this Court had under considera- 
tion in Kraus v. Dulles, 98 App. D.C. 343, 345, 235 F. 2d 
840, 842; appellant’s reliance on that decision (Br. 11) is 
for that reason, we believe, misplaced. Here, appellant 
received the usual treatment accorded passport applicants, 
pursuant to the general Departmental rule. The most 
that is reflected by the record is that a small group of 
religiously-motivated Friends were, for special reasons, 
favored by special treatment. But it would take far more 
than this to show that appellant (and passport applicants 
generally, for his case is no different from theirs) have been 
denied essentially fair treatment—the root meaning of due 
process in this context. 

If appellant’s arguments were sound, a single relaxation 
by an executive official of a rule or regulation having gen- 
eral applicability, in favor of a single individual, whatever 
the special cireumstances might be which appeared to war- 
rant such action, would render it a denial of due process 
of law as against all other persons for the rule or regulation 
to be enforced as against them. Such, we submit, has never 
been the law, and no case cited by appellant even remotely 
so suggests. Appellant claims that he has been discrimi- 
nated against; but all that appears from the record is that 
a small number of other individuals, as a matter of execu- 
tive grace, have had the enforcement of a generally appli- 


tory treatment may be so “gross” (Steward Machine Co. v. Davis, 
supra, 301 U.S. at 585) as to amount to an actual deprivation of 
due process, a mere showing of such treatment, without more, is far 
from enough to establish a denial of due process. This Court’s 
dictum in Sims v. Rives, 66 App. D.C. 24, 31, 84 F. 2d 871, 878, 
certiorari denied, 298 U.S. 682, to the effect that the Fifth Amend- 
ment “implies equal protection of the laws”—upon which appellant 
relies in part for his argument that “equal protection” and “due 
process” are practically equivalent terms (Br. 16)—was specifically 
“repudiated” in the Nevld case, supra, 71 App. D.C. at 317-318, 110 
F. 2d at 257-258. 
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cable rule relaxed as to them. About such a favor, we sub- 
mit, appellant has no standing to complain. 

In any event, we believe that appellant’s ‘‘discrimina- 
tion’’ argument is answered by the Briehl decision itself. 
For in that case, wherein it was held that it was proper for 
the Secretary to require Dr. Briehl to supply an affidavit 
admitting or denying Communist Party membership as a 
condition of the further processing of his passport appli- 
cation, applicants were not generally required to supply 
such affidavits. Under the rationale of that case, therefore, 
appellant has no cause to complain that the rule pursuant 
to which he, similarly, has been asked to state under oath 
whether or not he is a Communist Party member as a con- 
dition of the further processing of his application has not 
been strictly enforced against all applicants. Cf. Federal 
Communications Commission v. WOKO, 329 U.S. 223, 227- 
228. ; 


Il 


The Quashing of the Taking of the Depositions of the Secre- 
tary of State and the Director of the Passport Office Was 
Not Error 


On November 4, 1957, several months following the filing 
of the instant action, and a few days following the filing 
by appellant of a motion for summary judgment on the 
ground that there was no issue as to any material fact and 
that appellant was entitled to judgment as a matter of 
law, government counsel was served with a ‘‘Notice of 
Deposition’’ advising that appellant would ‘‘take the 
deposition of’’ the Secretary of State and the Director of 
the Passport Office, ‘‘upon oral examination,’’ in the Wash- 
ington, D.C., offices of appellant’s counsel, at 10:30 a.m. on 
November 13, 1957, ‘‘for the purpose of discovery and for 
use as evidence’’ in the pending action (J.A. 17). The 
‘‘Notice’’ did not specify what information appellant 
sought to elicit from the officers whose depositions he pro- 
posed to take. 

On November 8, 1957, government counsel moved to 
quash the taking of the depositions on the ground, among 
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others, that requiring the Secretary of State and the 
Director of the Passport Office to submit to interrogation 
by appellant would be unreasonable and oppressive for the 
reason, among others, that there was ‘‘no genuine issue as 
to any material fact in this action’’ (J.A.18). In an attached 
memorandum of points and authorities (not contained in 
the Joint Appendix), government counsel called the court’s 
attention to the fact that appellant himself had admitted 
and claimed, in his motion for summary judgment (supra, 
p. 13), that there was no issue as to any material fact. 

On November 13, 1957, appellant withdrew his motion for 
summary judgment, and on or about November 15, 1957, 
filed a memorandum in opposition to the motion to quash 
(not contained in the Joint Appendix). In his memorandum 
he explained that he had withdrawn his motion for sum- 
mary judgment because, ‘‘on reconsideration,’’ he was of 
the view that there were issues of fact involved. He stated 
in the memorandum that the purpose of the proposed 
depositions was to inquire whether the State Department 
had any information that he was a member of the Com- 
munist Party or otherwise in a category of persons 
ineligible to receive a passport under the Passport Regula- 
tions, and whether the State Department ‘‘has in fact issued 
passports to other applicants who, like plaintiff, have filed 
applications but have refused to answer the inquiries with 
respect to membership in the Communist Party.’’ In a 
supplemental memorandum, filed on or about November 26, 
1957, appellant added that he was ‘‘informed’’ that pass- 
ports had been issued to other applicants notwithstanding 
their failure to answer the ‘‘Communist Party’’ questions. 

On December 18, 1957, the motion to quash was granted 
(J.A. 32). Appellant urges that this was error (Br. 26-30). 

As is apparent from the foregoing recital, and as appel- 
lant concedes in his brief (Br. 26), the twofold objective of 
the taking of the depositions sought was to ascertain 
whether passports had been issued to other persons not- 
withstanding their failure to answer the ‘‘Communist 
Party’? questions, and to ascertain what information the 
Secretary had concerning appellant which might bring him 
within a class of persons to whom under the Regulations 
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passports were to be denied. With respect to the former 
objective, however, the allegations of appellant and his 
attorney to the effect that other persons have received pass- 
ports despite failure to answer the ‘‘Communist Party’’ 
questions (supra, pp. 3-4) have not been denied, and the 
essential facts (see supra, p. 4) are not in dispute. Ap- 
pellee’s position is simply that these facts are legally 
irrelevant to the issues (see supra, pp. 10-13). And with 
respect to the second objective of the depositions, it is 
appellee’s position that, for the reasons previously set forth 
herein (supra, pp. 7-9), appellant is not entitled under 
the rationale of Briehl—at least until he has completed his 
application by answering the questions as to membership in 
the Communist Party—to be told what information the 
Secretary may have tending to show Party membership or 
affiliations on his part. 

For these reasons, the quashing of the taking of deposi- 
tions was not error and deprived appellant of nothing to 
which he was entitled. 


CONCLUSION 


For the foregoing reasons, it is respectfully submitted 
that the judgment of the court below, granting appellee’s 
motion for summary judgment, should be affirmed. 

In view, however, of the substantial similarity between 
the issues at bar and those in the Briehl case, currently 
awaiting decision by the Supreme Court on writ of 
certiorari, it is suggested that the Court might wish to 
defer further consideration of this case pending the 
Supreme Court’s decision in Briehl. 


Respectfully submitted. 


J. WaLTER YEAGLEY, 
Acting Assistant Attorney General. 
Puiu R. Monawayn, 
Doris H. SpaNGENBURG, 
Bruce J. TERRIS, 
May 1958. Attorneys, Department of Justice. 
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